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PREFACE. 



The present work originated in a proposal, vrhioh has been 
under consideration for more than a year, to publish all judg- 
ments of the Chief Court on questions of custom relating to land 
which have been as yet unreported. At last it was decided that 
this should be done by Mr. H. A. B. Rattigan, Editor of the Puiyab 
Eecord, and the materials collected under the supervision of the 
Judges were placed at his disposal. They will shortly be pub- 
lished in the form of a companion volume to the Punjab Record. 
We have, however, thought it better not to delay the present work 
until we could iuQorporate in it these fresh cases ; the materials 
already at our disposal are quite sufficient to enable us to deduce 
general principles front the decisions ; the publication of fresh 
judgments is a work which will naturally continue indefinitely ; 
and all that can ever be done is to form a digest up to a certain 
date, and to duly note all fresh cases as they appear. 

/ It was also felt that it would render the intended volume 
Imore useful if it were accompanied by a note explaining the 
/general course of ** case law " on the main points of the law of 
/property in land, and pointing out the general principles to be 
1 deduced from it. Then it was further thought that an explana- 
I tion and review of the Biwdj-i'dms or Records of Custom, .which, 
have formed so much of the base of the **case law," would also 
be useful. It at once became apparent that the judgments them- 
selves and the suggested note could not be combined in a single 
volume. It was therefore decided that the judgments should be 
brought out alone by Mr. Rattigan as originally intended, and that 
he and I should join together in writing the present work. 
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Although the work is thus our joint production, there has 
necessarily been a division of labour. The judioialde oisions in 
Chapter III were collected and arranged by Mr. Rattigan, and 
I did the same with the Biwdj-i-dms in Chapter II, ?ind I am 
responsible for the general remarks in both these Chapters, and 
for the whole of Chapter I. Mr. Rattigan has no desire to 
disclaim any of the views I have expressed; on the contrary, 
he fully concurs in them. But it is obviously far more easy 
for a writer to express particular views as his own, and by doing 
so he can write with greater freedom. The whole of the work, 
as well as this Preface, has therefore been written by me in the 
first person. 

The plan of the work may be gathered from what has 
already been said. The Records of Custom were first collected 
and reviewed in Chapter II, and the judicial decisions were 
similarly treated in Chapter III. Then Chapter I was written, 
in which I have attempted to give a short sketch of the Punjab 
and its tribes, and the social organization of the country. I have 
then considered what are the general principles which goveijn 
this organization, and what are the main features of its Customai 
Law as disclosed by its Records of Custom and the decisions of it^ 
Courts of Justice. I have added some remarks on the ligblt 
thrown by investigations in the Punjab on the subject of CustomarT 
Law generally. 

In doing this I have only followed a road already 
by others. ' In 1876 Mr. Justice Boulnois, a former Judge 
the Chief Court, and Sir (then Mr.) William Rattigan broughj 
out a work entitled " Notes on Customary Law in the Punjab ' 
much in the same way as I, a later Judge, and Sir William /s 
son are bringing out the present work. At that time the Biwdy, |r 
i'dms were almost unknown, and most of them were nOt even iii /t 
existence. The review was therefore necessarily based almost*^ 
entii'ely on the decisions of the Court which had been published^ | 
up to that time, and some of these, as will be seen in Chapter III 
of this work, bav6 had to be modified in consequence of further 
evidence as to the true principles of custom. Sir William 
Rattigan's own work, ** A Digest of the Civil Law of the Punjab,** 
is a work of the greatest value, and will always remain so, but 

fl 
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even the last edition does not contain the latest rulings on 
important questions of custom. It only professes to deal with 
one part of the evidence on Customary Law, viz., that afforded 
by judicial decisions, and even as regards these the work, deal- 
ing as it does with all branches of custom, has had to be so 
compressed that Sir William has been able to do nothing more 
than give the bare substance of the ruling, and quote the cases in 
which it was given, 

Mr, 0. L. Tupper, C.S., commenced his work on Customary 
Law in a manner which indicated that had he been able to com- 
plete it, it would have greatly surpassed in fulness and value 
our present work. The deductions Mr. Tupper was prepared 
to make even from the evidence before him have been fully borne 
out by further enquiry. But when Mr. Tupper wrote, the Biwdj-' 
i'dms still existed in a complete form for a comparatively few 
districts, and the whole basis of judicial decision was uncertain 
and unsatisfactory. 

As to the bearing of Punjab Tribal Law on Customary 
Law generally, no one can be more conscious than myself of 
the inadequacy with which I have dealt with this point. I would, 
however, plead in excuse that the whole subject of Customary 
Law is so full of fascination, and has so many points which may 
be developed almost indefinitely, that to deal with it adequately 
would be the work not of three months' leave in the hills, with 
the fewest possible books of reference, but of a lifetime in the 
midst of the best libraries. The primary object of this work 
has been to place before those engaged in the administration of 
justice in the Punjab, a clear explanation and summary of the 
Customary Law. If we have succeeded in doing this we shall be 
quite satisfied, and if our efforts have had the further result of 
adding anything to the knowledge of Customary Law generally, 
we shall be more than pleased. 

I will only add that the opinions expressed as to what are 
the principles of Tribal Law in the Punjab are based solely on the 
evidence on the record, viz., the Biwdj-i-dms and reported decisions, 
and they are, I think, the opinions that must be arrived at by any 
one who studies this evidence. But if it is contended that mere 
length of residence and "general knowledge of the country'* 
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is a better basis for opinion as to custom than the study of 
recorded evidence (although the longest ordinary resident does 
not in the whole of his life even converse with a quarter of the 
agriculturists who are carefully examined by a Settlement Officer 
at the attestation of a single Riwaj4'dm), then I would urge in 
support of my opinions as personal ones that I have served 
for more than 30 years in the Punjab, and that for more than 
12 of these years I was a Settlement Officer, and for more than 
8 I have been a Judge of the Chief Court. 



Simla : 
September Ibth, 1895. 



CHARLES A. ROB. 
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Tribal Law in the Punjab. 



CHAPTER I. 

GENERAL PRINCIPLES OP TRIBAL LAW. 

AccoBDiNQ to Mr. Ibbetson's report on the Censna of 1881, Chap, i. 
the Punjab, including its Feudatory States, has aa area of*";,^„^j 
142,449 square miles with a population of 22,712,120, of whom ^« "^""i"'''^ 
18,850,437 are xesidents of British districts. Rather more 
than half of the population in British territory are classed as 
members of landowning or agricultural tribes whose strength The agrical. 
per J,000 of the total population is as follows :— ^""^ *"'^'- 

Bildchis and Path4ns 62 

Jats jgg 

B&jpOts g2 

Minor Dominant Tribes ... 74 

Minor Agricultural Tribes ', 75 

Foreign Races 22 

Total ... 504 
Under the head of "Minor Dominant Tribes " Mr. Ibbetso^ 
classes those which, like the Ghakkars, Awdns and Kharrals 
are found in considerable strength in particular localities, and 
are in-fact the dominant tribes there, but are mainly confined 
tojthose localities and do not form a large proportion of the " 

l«f.downing tribes as a whole. " Minor Agricultural Tribes" 
arie tribes which, like the ArAins, have a distinct origin and 
™,i,T*'!"^°**^t^'-°^°'«'^d are found in nearly all parts of the 

WST''""' p '*» "^'^ ^' '"'^ *° ^« ^'^^^' anywhere. 
ill I ^T'^'i.^'"'^' *'^ ^'''"P^ *** ^°'«'g° orig!'^ like the Shek&s 
-rnd Moi^als, which are found scattered amongst the other 
:nbes, but m no way amalgamated with them. 
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^^^' ^' 2. A very complete account of the origin, history and 

Oryio oi^^e character of the various tribes is flfiven by Mr. Ibbetson, and still 
TanooB tnbe«. , , o ^ ' , 

more detailed information may be fonnd in the Settlement 

Reports of the different districts in which the tribes are fonnd 
in force. It would be quite impossible for me to give even the 
briefest account of each tribe in detail, and I shall therefore 
merely repeat the substance of what Mr. Ibbetson says of each 
of the main groups. 
The BUuchw. 3. Mr. Ibbetson explains that the terra " Biloch ^' is applied 

to many who are not true Bildchis, and that in many districts 
of the Punjab every Muhammad ancamelman is popularly 
described as a ''Biloch/' The true "Biloch" claims a 
descent from Mir Hamzah, a Koreshi and an uncle of the 
Prophet. In paragraphs 377, 378, 379 of the Census Report a full 
account is given of the eariy history of the Biluchis, and of their 
advance into the Punjab and of their general character. Their 
present tribal organization is thus described in paragraph 380 : 
'' The tribe, at least in its present form, is a political and not an 
ethnic unit, and consists of a conglomeration of clans bound to* 
gether by allegiance to a common Chief. Probably every tribe 
contains a nucleus of two, three, or more clans descended from 
a single ancestor. But round these have collected a number of 
affiliated sections ; for the cohesion between the various parts 
of a tribe or clan is not always of the strongest, and it is not 
uiicommon for a clan, or portion of a clan, to quarrel with ils 
brethren and leaving the tribe ta claim the protection ^m a 
neighbouring Chief. They then become his hamsdyaUiBf or 
dwellers beneath the same shade, and he is bound to ji Irotect 
them, and they to obey him." (Instances are then given oi .ft Uub), 

** The tribe, or tuman, under its chief, or ^ttmandd^|^,|T, is 
subdivided into a small number of clans {para) with 
mukaddams, or headmen, and each clan into more nume 
septs {phalli). Below the phalli come the families, of w 
it will sometimes contain as few as a dozen. The clans^| 
based on common descent; and identity of clan name, everj 
two different tribes, almost certainly indicates a comn 
ancestor. The sept is of course only an extended family. | 

'• The tract occupied by each division of a Biloch tribe h- 
sufficiently well defined ; but within this area the people a| 
either wholly nomad, or, as is the case within our frontier, \ii 
in small hamlets, each inhabited by only a few families, havin 
property in their cultivated lands and irrigation works, bu 




GENERAL PRINCIPLES OF TRIBAL LAW. . 3 

without any actual demarcation of the surrounding pasture Chip, I. 
lands. Thus the large and compact village community of the 
Eastern Punjab is unknown, and our village or mauzah is in 
these parts merely a collection of hamlets included, within a 
common boundary for administrative purposes," 

4. In paragraphs 390 to 392 Mr. Ibbetson describes the Tlii Pathang. 
character, origin, and early history of the Pathdns, who claim a 
descent from Sanl, the first King of Israel. In paragraph 393 
their present tribal organization is thus explained : 

" The tribe is probably far more homogeneous in its con- 
stitution among the Path^ns than among the Biluchis. Sayad, 
Turk, and other clans have occasionally been affiliated to it ; but 
as a rule people of foreign descent preserve their tribal indivi- 
duality, becoming merely associated, and not intermingled, 
with the tribes among whom they have settled. Even then they 
generally claim Pathan origin on the female side, and the 
tribe is usually descended, in theory at least, from a common 
ancestor. The hamsdyah custom described in paragraph 380 is in 
full force among' the Pathans as among the Bilfichis. But with 
the former, though it does protect in many cases families of one 
tribe who have settled with another, it seldom accounts for any 
considerable portion of the tribe ; and its action is chiefly con- 
fined to traders, menials and other dependants of foreign ex- 
traction, who are protected by, but not received into, the tribe. 
Thus a blacksmith living in an Utmanzai village will give his clan 
as Utmanzai ; but his caste will, of course, remain Lohdr. The 
nation is divided genealogically into a few great sections, which 
have no corporate existence, and the tribe is now the practical 
unit, though the common name and traditions of common des- 
cent are still carefully preserved in the memory of the people. 
Each section of a ttihe, however small, has its leading man, 
who^s known as Malik, a specially Pathan title. In many, but 
by (no means in all, tribes there is a Khdn Khel, or chief house, 
usnaj^ly the eldest branch of the tribe, whose Malik is known 
as Xihan and acts as chief of the whole tribe. But he is seldom 
morA than their leader in war and their agent in dealings with 
otters; he possesses influence rather than power, and the real 
aufeMiority rests with the jirgah, a democratic council composed 
11 the Maliks. The tribe is split up into numerous clans, and 
se again into septs. The tribe, clan and sept are alike distiu- 
ished by patronymics formed from the name of the common 
cestor by the addition of the word Zai or Khel, Zai being tho 

Bl 
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^'^^' ^' oorrnption of the Pashtu zoe, meaning son, while Khel is an 
Arabic word meaning an association or company. Both terms 
are used indifferently for the larger or smaller divisions. The 
frontier tribe, whether within or without our boundary, has almost 
without exception a very distinct corporate existence, each 
tribe, and within each tribe each clan, occupying a clearly 
defined tract of country, though they are in the Indus valley 
often the owners merely rather than the occupiers of the country, 
the land and smaller villages being largely in the hands of a 
mixed population of Hindu origin who cultivate subject to the 
superior rights of the Path^ns. These people are included by 
the Pathins under the generic and semi-contemptuous name of 
Hindki, a term very analogous to the Jat of the Bildch frontier, 
and which includes all Muhammadans, who, being of Hindu origin, 
have been converted to Islam in comparatively recent times." 

Jats and Rij. 5. In paragraph 421 et seq. Mr. Ibbetson notices briefly the 

^**' much debated question of the origin of the Jats and the Rajputs, 

Whether they entered India in two successive waves, or whether, 
as is the general Jat tradition, they were both originally one tribe, 
viz., Edjpfits, and the Jat tribes are the descendants of a E^jpfit 
ancestor who lost his status by marrying a woman of an inferior 
tribe, or by otherwise transgressing caste or tribal rules, is of 
little practical importance. Mr. Ibbetson inclines J^the 
opinion that both were originally of the same race, but thaFl 
was Jat rather than R&jput, and that a process of eleva] 
and degradation long went on by which some familieq 
sections of the tribe became Rajpfits, and others remaineJ 
sank down to, Jats. I think myself that there are, af 
rate in the small Hill States, tribes or families who can/ 
an undoubted descent from the class, if not from the indi^ 
who are represented as the Rdjpfits, or sons of kings, 
Sanskrit epics. On the other hand, it is extremely imprd 
that all the Jat tribes could be the descendants of sue] 
cestors. What seems certain is that both Jat and R^ 
belong to one common original stock ; both have been 
country from time immemorial, and resemble one another c\ 
in all the main features of their Tribal Law, and their 
.life. For the purpose of enquiring into their Customary La\ 
is quite unnecessary to decide what was their remote originl 
what formed the first tie, or division, between the two races. ' 
is sufficient to class both Jats and B&jputs as original Hii 
tribes, whose subdivisions, or gots, hold their land in blotj 
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more or less compact in all the districts of the Eastern and Central ^°^^' ^' 
Panjab, In numbers the two constitute more than half of the 
landowning tribes, and the extent of their holdings and of their 
social and political importance is even greater than their numbers. 

6. The Minor Dominant Tribes are described by Mr. ^^o'^o""- 

Dfuit tnbei. 
Ibbetson in paragraph 461 et seq. All that need be here said of 

them is that^ as he points out, these tribes usually claim in the 

east of the Punjab aBajput origin^ and in the west a descent 

from some famous Muhammadan tribe or leader. These 

claims are, in almost every case, unfounded, and the tribes are, 

as a rule, ordinary Jats. 

7. The other minor landowning tribes are dealt with ^e«^ «»»of 
in paragraph 483 et seq. They are either inferior, or minor, 
offshoots of the greater Rajpfit and Jat tribes, or are mere con- 
glomerations of low-caste agriculturists to whom a generic or 

tribal name has been given. 

8. As to the foreign races, Mr. Ibbetson says (paragraph ^o'^^n 
499) that the Sayads should have been classed among them, 

but they have been classed as priests. "The present group 
is divisible into three sections (1) the Arab and She^; (2) the 
Turk and Moghal ; (3) the GhuMm and Qazilbdsh. The last 
two, and probably many of the Arabs and Tfirks, are trne 
foreigners, and Lave a good claim to the names they bear ; 
but the Shekhs and Moghals are for the most part mere 
pretenders. What B4jput is to the Hindu, Sbe^, Sayad, 
and in the west of the Punjab, Moghal is to the Mnsalm&n, 
and every convert of low caste who wishes to glorify himself 
assumes one of these titles, whilst tribes whose origin is 
lowly, or has been forgotten, trace their descent from the 
people of the Prophet or of one of the Muhammadan con- 
querors of India." 

9|. It is again impossible to give a detailed account of Local distri. 
the lojcalities in which particular tribes predominate ; but, speak- ^"**^° 
ing proadly, they are distributed in the following manner :— 
All ipe Punjab to the east of the Sutlej, including the districts, 
Ihi, Gurgaon, Eohtak and Hissir, — which formerly were 
bed to the North-Western Provinces, is held by tribes, 
Jy Jats and Rajputs, of Hindii origin, some of whom have 
me Muhammadans, though most of them have remained 
dus. The same is the case in the central districts of the 
I jab, to the north of Montgomery, from the Sutlej to the 
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^°^'*' ^' Chen&b, where, however a large number of Hindus have become 
Sikhs (who are also to be met with in considerable numbers in 
the eastern districts) without any material change in their Cus- 
tomary Law, The frontier districts along the whole of the Indus 
valley from Haz&ra to Dera IsmAil Khan, are held by original 
Muhammadan tribes, Pathdns in the north and Biluchis in the 
south. In the intermediate districts, the old Rawalpindi 
Division to the north and the old Multan Division to the south, 
there is, as might be expected, a considerable mixture of tribes, 
the great majority of whom are now Muhammadans, although 
most of these were originally Hindus. In the eastern and 
central districts the village communities are ancient and 
strong, and the tracts occupied by the different tribes generally 
lie in compact blocks. In the Firozpur District a single tribe 
is said to occupy an area of over 1,000 square miles without 
a break. In the frontier districts, village communities are in 
their infancy, and although all the land has been divided into 
villages, the main characteristics of the tenures are still tribal in 
their nature. In what I have termed the intermediate dis- 
tricts, whole villages, and even groups of villages, are found 
which belong to a single tribe, and resemble in every way the 
villages of the Eastern and Central Punjab. But some of the 
villages^ especially in the southern districts, are merely a 
collection of hamlets formed into a village for administrative 
purposes, and in many districts, especially in the north, the 
proprietary body is so mixed that the village can hardly be 
said to belong to any particular tribe. >^ 

mS^es?™' ^^' ^^ ^'® ^^*® ^^ ^^^ Settlement Report of the ^feDera 

Ghfizi Kh&n District, Mr. Tupper has explained the vaArious 
ways in which property in land has there originated. He Khows 
that whilst no doubt in many instances individuals lilL have 
acquired their rights by settling on and reclaiming waste ^ands 
by their own exertions, the chief origin of titles has been t 
distribution. In the first chapter of. the second volum 
his work on Customary Law, Mr. Tupper deals with the sub 
at greater length and in a more general manner, criticiz' 
Sir Henry Maine's theory that the order of development 
been the Family, the House, the Tribe ; he expresses his deci 
opinion that the order should be reversed, and that, at least 
regards proprietary right, it has been the Tribe, the Hous 
the Family, I will not attempt to express an opinion except 
regards the Punjab, and here I have no doubt whatever tl 
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Mr. Tapper is right. However the tribe itself may have been (^bit. J» 
formed (very probably Mr. Ibbetson's account of the forma- 
tion of the Bildch tribes may apply to most other tribes) « 
it seems clear that for a considerable time it has held 
its land jointly, with no idea of individual right, except the 
right of each member of the tribe, to share in the common 
property. This is how the tribes beyond our border hold their 
land to this day, and the condition of the same tribes after 
coming under our rule is only a stage more advanced. With 
the latter there has been an Actual distribution of tribal lands 
into villages carved out by a higher authority. Where no such 
authority intervenes, the process of development would natur- 
ally be slower and less systematic. It is not to be supposed 
that the whole tribe ever held a general meeting and made a 
formal distribution of its land amongst its different subdivisions 
and families. What would naturally take place would be that 
when once a tribe had given up its migratory habits and settled 
down permanently on a particular tract of country, the various 
groups of families most closely connected by ties of blood would 
select the nearest spots most favourable for cultivation, 
build houses on them and cultivate jointly. Each collection 
of such groups would soon cease, if it ever commenced, the 
practice of contributing its produce to a common stock for the 
whole* tribe, and would soon be regarded as exclusively entitled 
to the permanent possession of its cultivated lands. The waste 
or pasture lands between the different settlements would for 
some time continue to be regarded as common property, but in 
course of time these too would be demarcated. When this has 
been done, we have the ordinary village community, but it 
is quite possible for such a community to be formed without 
any definite fixing of the boundaries of its waste lands. They 
have, in fact, existed in many districts in the south-west of the 
Punjab, where the boundaries of the waste were not finally 
set(tled until after more than 20 years of British rule. When 
th^ numbers of a village community outgrew the productive 
'% rowers of its lands, individual members, who found their share 
Jo small, would leave it and found a new village elsewhere, 
^fjit usually as near to the parent village as possible. For 
JRvery village in the Punjab there has been prepared, in the 
[Jfourse of settlement operations, a record called the village 
iShedigree table, which gives an account of the founding of the 
?^illage, and traces the descent of every single proprietor from 



Chat. I. 



TRIBAL LAW IN THE PUNJAB. 

_ his ancestor who first settled in it.* Making every allowance for 
•mere legend and myth, the information contained in these records 
as to nndonbted matters of fact is invalnable. Taken as a whole, 
they shew clearly that villages in the Punjab were formed, as 
a general role, either by subdividing the lands which an original 
parent village had appropriated to itself on the first settling 
down of the tribe, or by colonists from such villages. They also 
show that within the village itself the same order of develop. 
menthasfreqaently-I may say most frequently-been the rale. 
Many villages are no doubt to be found in which possession has 
from the first been the measure of right; where each of the 
original founders simply broke up as much land as he could and 
appropriated to himself its produce. But almost invariably 
when there has been a single founder, and usually when the 
founders have been near relatives, we find that the village 
was for some time after its foundation held in common; that 
It was then subdivided according to descent from the original 
founder or founders; and that where these shares are not 
st.ll m force but have been succeeded by a measure of right 
founded on possession alone, the change has been very gradual. 
Mr. Tupper is right in saying that, speaking of them as 
a whole, the village communities in the Punjab consist of 
groups of families bound together by the tie of descent from 
a common ancestor, and that it is still the feeling of kinship 
and not the mere common interest in the land, which regulates 
their customs. No doubt there are vilhiges, especially in 
the Bouth-west of the Punjab, in which a common interest 
in the knd, or contiguity, as Sir Henry Maine calls it, ha 
from the first been the sole bond of union. Individuals ha^^e 
sunk, wells in the waste, receiving a grant from GovernaS»t 
of from 16 to 50 acres of land, and where several sKdi 
grants lie near together they have been formed into a villa&e 
and the intervening waste thrown in as common land M I 
myself, as Settlement Officer, have created several sJu 
villages in the Montgomery and Multan B&r. More were \L 
created under native rule, and very probably in some casJlC 1 
the families have come together of their own acoord.t Vn J 

Ncord almost ylloelesg. generations, thus rendenng an inTalnable| 
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11. Mr. Tapper has also given in the second chapter of ^^^' ^' 
the volume just referred to a very complete description of 
the internal organization of the village. Where the village is 
a mere srroup of wells or hamlets, we cannot expect to find Internal or- 

^ ^ , ' . ,. ganuation of 

any general afeddi or dwelling place, but in the ordinary the village. 

village the abddi is its main feature. In no village, not 

even in those in which all proprietary right is still joint, do 

the individual proprietors have a common dwelling house and 

common table. Each has his own house, with its sarroundings, 

the privacy of which is strictly guarded, and which is regarded 

as his exclusive property, although the site forms part of the 

common land of the village. Nor do we find in joint villages, 

or even in joint holdings, that the produce of the cultivated 

lands is ever really brought into a common stock and then 

distributed. What happens in practice is that each cultivating 

proprietor takes the whole of the produce of whatever portion 

of the joint land he actually cultivates, and pays the land 

revenue assessed on it;, and perhaps a light rent in addition. 

This rent, and all rents paid by tenants, and all income derived 

from the waste, goes to the common fund, or mulbah, from which 

all the common village charges, entertainment of guests, bribes 

to officials, &c., are paid. If there is any surplus, it is not 

distributed in cash, but the lambardars or headmen with 

whom the administration of the common fund rests, if they do not 

embezzle it themselves, apply it to payment of the land revenue, 

thus reducing the amount to be paid by each shareholder. 

When a village ceases to be held jointly, and the proprietors 

become, by partition, sole owners of a definite area, the only 

difference in village administration is that the income of the 

comtnon fund is reduced. The whole proprietary body, or where The " brother. 

the/proprietors belong to different tribes, those of each tribe, ^^^•" 

coirfstitute the " brotherhood '^ (barqbdari), and in each family The " warisdn 

fchei agnates descended from the ancestor who first acquired ^^ ^*^^^-" 

its Jand are the wdrisdn yahjaddi, or agnatic heirs. 

12. It is the object of the present work to consider what Rights of indi- 

. , , . , xi_ • J • • 1 1 . vidual proprie- 

arfe the principles which govern the individual proprietors as tora in their 
Igards succession to, and power of dealing with, this aujcestral 
lind. The most obvious and natural presumption of an 
intiBlligent foreigner,*^ who knew of the existence of distinct 
>odies of law called " the Hindu Law *' and " the Muhammadan 
jaw,'' would be that, as the proprietors are Hindus or Muham- 
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Chap. I. madans^ they follow their respective codes. He would think that 
a sufficient protectiou had been given to all local or tribal 
peculiarities^ if any one alleging a cusfcom at variance with the 
Hindu or Muhammadan Law were allowed an opportunity of 
proving its existence. The officers who^ on the annexation 
of the Punjab, had to arrange for the administration of 
civil justice, who were not merely "intelligent," but also 
particularly able and experienced foreigners, made this presump- 
tion, and framed their regulations accordingly. They could 
hardly have done otherwise, for the, existence of a body of 
Tribal Law, distinct from the Hindu and Muhammadan, was 
not, and could not be, then known. The result of their action 
will be seen in Chapter III, the review of the decisions of the 
Civil Courts. It is hardly an exaggeration to say that, if an 
^* intelligent foreigner" had been called upon in bygone times 
to decide disputes regarding land amongst the Scotch clans, 
or the Irish septs, and if he had presumed that Protestants 
followed the Bible, that is, the Levitical Law, and Soman 
Catholics the Roman or the Canon Law, his presumption would 
have been equally near, or far from, the truth. 

HindaLaw. 13. The Code of Mann, which is the first embodiment of 

Hindu Law is, as Sir Henry Maine observes in his " Ancient 
Law," the work of the Brahmins, and of comparatively recent 
date. It belongs to the period when the exposition of the I'^iSf- 
has passed from the people themselves, or their divinely insp? red 
king or judge, into the hands of a specially qualified 1 4iBd 
privileged class, in this case the Brahmins. Sir Henry Mq^ -iae 
observes, *'The Hindu Code, called the Laws of Manu, 
doubtedly enshrines many genuine observances of the HiiJJda 
race, but the opinion of the best contemporary orientalists^ is 
that it does not, as a whole, represent a set of rules e\[!j[er 
actually administered in Hindustan. It is in great part 
ideal picture of that which, in the opinion of the Brahmil 
ought to be the law." I would, further remark that, althoul 
it- treats of men, before individuality has been developed, 
still grouped in families, it confines itself to laying down thel 
rights and duties as members of the family. These too ar| 
made to rest on a religious basis. Succession is no doubt ii 
the main agnatic, but the principle of it is religious union, th^ 
joining in the offering of the purd in recognition of the common! 
ancestor, and the main purpose of adoption is spiritual benefit. 
The tribe and the commune are ignored, and no distinction] 
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is made between agricultural land and other immoveable pro- ^^^' ^- 

perty. Mr. Ibbetson, in para. 333 et aeq,, of his CensuB Report, 

has pointed out how utterly different the social scheme depicted 

in Mann is from that which exists, or as far as we know ever 

has existed, in the Punjab. It is of course extremely improbable 

that society was ever really organized as described by Mann, or 

that the four castes of Brahmins, Kshatriyas, Vaisiyas and Sudras 

ever represented anything more than the natural division of 

the members of a community into priests, kings and nobles, and 

the fighting class generally, merchants and traders, and ''the 

lower classes.'** But, however this may be, and however 

caste, as a religious institution, may form the basis of society 

elsewhere, it is quite certain that amongst the agriculturists 

of the Punjab the basis is tubal divisions and subdivisions, 

and, below these, occupations. The Hindu agriculturist of the 

Punjab knows nothing of caste, except as represented by his 

tribe. No doubt he respects the Brahmin, and calls him in and 

feeds him on occasions of rejoicing or sorrow, but he would never 

dream of referring to him or to the Hindu Law for guidance 

in his daily life. If he has ever heard of the " Dharmshashtra ^' 

at all, which is very improbable, he has only done so as a 

Spanish peasant may have heard of the Bible ; he knows nothing 

whatever of its contents or principles, nor could the Brahmin 

himself enlighten him.f Mr. Ibbetson notices some minor 

points, such as widow marriage, on which Hindu tradition may 

have slightly affected social usage ; but it is perfectly certain 

that among the Hindu agriculturists rights on land are in no 

way regulated by Hindu law. His own Customary Law may 

have features common to the Hindu Law, as well as to other 

early codes, but it cannot be said to be derived from it. 

14. The Hindu Law cannot be applied to the Hindu MnhammadaB 
trifces, because they have never in fact followed, or even heard 
of lit, and it is framed for a different state of society. But the 
Mlihammadan Law is still more inapplicable to the Muhammadan 
trmbes. Those of them who are converted Hindus know 
nothing of the " Shara," except perhaps its name. The purely 
juhammadan tribes of the frontier have no doubt heard of it. 
It they have the vaguest notions of its provisions. Being 

• Snch a description would be perfectly true of Europe in the middle ages. 

t An amusing example of the general ideas on this point is given by the 
answer of the Hindds in the Riwdj-i-dm of the Jhang District. Having no real con- 
ception of the nature either of wills or the " Dharmshdshtra," they have solemnly 
irecorded that in future *' wills will be regulated by the * Dharmshishtra.' " 
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^°^^' ^' bigoted Muhammadans, and much under the influence of the 
mullahs, they are ready to assert, in opposition to the plainest 
facts, that they follow the *' Shara " in all things. The 
consequence of attempting to apply this law to ancestral land is 
thus graphically described by Mr. Tucker, C. S., the Settlement 
OflBcer of Dera Ismdil Ehan (Punjab Castomary Law, Volume 
II, page 245). After remarking, as other oflScers have done, that 
however suitable the Muhammadan Law of succession may be 
for a wandering tribe, whose property consists of camels and 
other moveables, it is quite unsuited for dealing with land, 
he says : " It is seldom that the joint lands of a deceased pro- 
prietor cannot (can ?) be divided immediately on his death. In 
the course of a year or two, one or two of the heirs themselves 
die. Some of the heirs are women, and married to cousins who 
are themselves heirs. The family retains the property in joint 
ownership, perhaps for ten or twelve years, when some cantan- 
kerous sharer claims partition. By this time, if the case is made 
over to a E&zi, the common denominator of the fractions on which 
the estate is held, will probably be found to consist of five or six 
figures. The exact order, too, in which the different members 
of the family have died in the interval must be ascertained, as 
brothers exclude nephews, sons exclude grandsons ; and the fact 
of one dying a day or two before the other may alter the share 
entirely. To ascertain the exact order in which women married 
away in different families may have died, after some years hafjJe 
elapsed, is often impossible. The family of the chief Az^im 
Kh&n of Gandi Umr in one case agreed to abide by 
' Sharyat,' and have been engaged in its meshes ever sine 
No sooner has the account of their proprietary shares been closd 
up than the death of one or two more uncles and aunts thro\ 
everything again into confusion." 

When we examine the Riwaj-i'dms we shall find that verj 
few tribes even profess to follow Muhammadan Law, and th^ 
those who do profess to follow it evade it in practice. The a^ 
sertion that Muhammadan Law is followed is dictated partly bj 
bigotry and partly by ignorance. Among the frontier tribefi 
the idea of individual rights in land is entirely novel, and it lA 
quite natural that when a body of Muhammadans are askec 
how an unknown subject should be dealt with, they should 
reply, "By Muhammadan law." This is strikingly illustrated 
in the replies regarding wills. Wills are entirely unknown, and 
opposed to, the whole body of Tribal Law, both Hindu and 
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Muhammadan. I have already noticed how the Hindus of one C"^- ^' 
district have said that they will be governed by the ^' Dharm- 
shdshtras/' and the usual reply of the Muhammadans throughout 
the Punjab is that they are governed by the " Shara." It is 
not for one moment to be supposed that those who give this reply 
have the slightest knowledge of the elaborate provisions of the 
Shara regarding wills^ and seriously mean that they are 
followed. They really mean that they know nothing about the 
matter. The general principles of Muhammadan Law have no 
doubt had, especially in the western parts of the Punjab, some 
influence on the Customary Law as regards the capacity of 
females, and males related through them, to receive gifts of land, 
or even, in some cases, to inherit it, but in its details it is 
utterly useless, or misleading, as a guide. The fundamental 
principles of Muhammadan Law, that an estate on the death of 
its owner is divided amongst numerous sharers, amongst whom 
females are included, each of whom takes his share in absolute 
ownership, are the exact opposite of the very basis of Tribal 
Law, which is agnatic succession and limited ownership. 

15. That the tribes and village communities and their Tribal Law. 
members must be governed by some law is evident from the 

simple fact that they have held together so long. We find 
from the village pedigree tables that the proprietors are males 
only, for the most part related by agnatic descent from a 
common ancestor, or groups of ancestors. This result can only 
have been attained by the observance of some general principle 
of succession, and some rule against the admission of strangers. 
We will proceed almost immediately to consider what are these 
principles and rules ; but, before doing so, I would make a few 
general remarks on one or two points. 

16. The first of these is the diflBculty, noticed by Sir Contnwt 
Henry Maine in his '' Ancient Law,^^ of realizing the difference dera and pri- 
between the state of . the society in which we are ourselves °"^^^ ^^'^*^' 
living and that of the society for whose guidance the 

lajws we are investigating were framed or developed. I know 

n/o way in which the contrast can be more vividly brought out 

jfchan by standing, as I have done myself, on the walls of the 

/fort at Jamrtid, our furthest outp ost in Peshdwar, and looking 

J towards the Khaiber Pass. Behind us we have all the 

. f apparatus of modern civilization: rail roads, post offices, tele- 

] graphs, a most elaborate machine for the executive government. 
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Chip. I. courts of jastice practically independent of, and even controlling, 
the executive, modelled both as regards their law and their pro- 
cedure as closely as possible in accordance with European ideas ; 
and, finally, we have driven out to the fort in a hired, and by no 
means uncomfortable, barouche and pair. Before us, within 
two or three miles, we have a country where roads, except the 
military roads made by the English and Afghan Governments, 
can hardly be said to exist, where the very conception of rights 
in property has hardly advanced beyond that of joint ownership 
by the tribe, where the only law recognized is the decision of 
the Tribal Council (jirgah) and where private wrongs must be 
redressed by private vengeance. Just beyond our borders there 
are two villages, lying only a few hundred yards apart, who, for 
some reason, probably a murder or the abduction of a woman in 
past days, are at deadly feud. Periodically they turn out and 
fire into one another without any apparent special cause ; and 
I believe that the story is perfectly true that a deputation from 
one of the villages one day solemnly waited on the OflScer Com- 
manding the Artillery at Peshdwar, and offered him a hundred 
rupees a shot if he would bring out one of the guns of his battery 
and fire at ttieir enemy. They were even willing to give a less 
sum if he would only impress the enemy by firing blank 
cartridge! A little further on there is a large house, the 
residence of a considerable landowner who has often business in 
Pesh&war. The house is only a mile or two from our border, yet 
if this gentleman were to attempt to canter over the interven- 
ing plain he would be shot to a certainty ; to avoid his enemies 
he has to make a circuit of some 20 miles in order to reach our 
territory. Modern, the most modern, fire-arms are the only- 
marks of civilization in the country, and these are highly 
appreciated. 

Varieties _ 17. Even within our own territory there is also a consider* 

territory. able difference as regards states of society, not only betwc 
ignorant villagers and native gentlemen in Lahore who hs 
been educated or called to the Bar in England, but also betwel 
the agricultural tribes themselves. On our western frontier tlj 
tribes are of the same kith and kin as those beyond our bordeJ 
whose condition we have just noticed ; they may be described a^ 
" only just caught,*' and their ideas on law and custom are still] 
of the most primitive kind. In the Eastern Punjab the tribes, 
though very cletirly marked, have been largely subdivided into 
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gota or clans, and these agam have been formed into separate ^^^^' I- 
communities. The village, rather than the tribe or even the clan 
is the unit of society, and oven within the village rights in land 
are growing to be looked on as matters affecting groups of 
agnates— the wdrisdn yak jaddi, — rather than the "brother- 
hood " or village generally. For fifty years questions of custom 
have been decided by law courts adjudicating on the claims 
of individuals, rather than by the panchdyat, or committee 
of the brotherhood, and these decisions have affected the ideas 
of the people regarding custom, if they have not as yet affected 
custom itself. 

18. Under such circumstances, seeinc: that the origin of No general 

ii , ., . ' «=» «=» custom as to 

all the tribes is not the same, and that even with tribes of the thePanjab. 
same origin local and social conditions have greatly differed, it 
would be impossible that there could be a single body of 
Customary or Tribal Law, common to the whole of the Punjab. 
On this point I will only quote the remarks of Sir H. M. Plowden, 
in Punjab Record, No, 50 of 1893, made with reference to a 
" head note,^' which stated that a certain rule was " the general 
custom of the Punjab." He says : — 

" It seems expedient to point out that there is, strictly 
speaking, no such thing as a custom, or general custom, of 
the Punjab in the same sense that there is a Common Law of 
England; a general custom applicable to all persons through- 
out the Province, subject (like the English Common Law) to 
modification in its application, by a special custom of a 
class^ or by a local custom. 

*' There are, in the rural portions of the Province, 
numerous groups of persons connected with the land who 
follow in most matters customary rules, which are not identical 
with the rules of the Hindu or the Muhammadan law. A 
considerable mass of information as to the customary rules 
observed by numerous groups in different parts of the Pro- 
vince has been and is being accumulated by the labours of 
Settlement Officers, and in the records of the Civil Courts. 
There are in existence numerous bodies, so to speak, of Custom- 
ary Law of different landowning societies, or communities, 
in the Punjab, which can be compared, and which exhibit a 
remarkable degree of similarity in many particulars, and it is 
possible, after such comparison, to propound, on some points. 
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Cg^P' ^' a rule that can be stated in an abstract form, irrespective 
of any particular group or locality, and to aflSrm that it is 
generally recognized by custom in the Punjab, so far as it 
has been ascertained. An example is that in the Punjab^ 
by custom, the widow of a sonless man is ordinarily only 
entitled to possession and enjoyment of her husband's land 
for life, or till re-marriage. The phrase under notice really 
imports no more than this, that, among the various groups 
who are governed by custom in the Punjab, a particular 
usage is generally found to prevail^ or not to prevail, as the 
case may be * * * . 

''Let me add that it is not to be understood that in saying 
that there are 'bodies of Customary Law in existence,' I 
refer to the written records of custom. The Customary Law 
I allude to is an unwritten law, and these records are only 
evidence, the value of which varies considerably, as to what 
the unwritten law is." 

Origin of Cos- JQ. I have referred in paragraph 10 of this chapter to Sir 

Opiniou of Sir Henry Maine's opinion that the order of development of the 
Henry Maine. i ti 

forms of social life has been the Family, the House, the Tribe, 

the Nation. Similarly, he is of opinion that the germ of 

Customary Law is to be found in the Patria PoteataSj or the 

absolute and arbitrary orders of the head of the family to those 

immediately under him. The first instances of laws enforced 

from outside the family are the almost equally capricious orders 

of the divinely inspired chief, or the " Themistes." It is only 

when these orders have ceased to be mere personal commands 

by the chief, when they are the decisions of his council, a body 

of experts acting on precedents, that Customary Law comes 

into existence. He thinks it may be accepted as certain that 

the "Themistes'* preceded, and were the foundation of, 

Customary Law. 

V. 

PariiaUy true 20. This last proposition is no doubt true of Customarv 

as regards the . •. i . . , . , 

Punjab. Law m its later stages, when it has become a fully developed 

system capable of dealing with all kinds of disputes. In his 
Settlement Report of the Bannu District Mr. Thorburn has 
given us a very graphic account of how such a development 
of the law takes place. He says : — " Most of our wildest 
tribes scorn the idea of a woman having any rights in property ; 
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they tell you that she is as much a chattel as a cow, and, ^"^' J- 

if she, when widowed, desires to retain any interest in her 

hasband's property, she most marry his brother ; and that a 

man to be entitled to hold his share of land, must be an 

able-bodied fighting man. Our Courts do not uphold such 

* customs,' and the settled Waziris are now inclining to 

accept the general rule of the district that a widow, as long 

as she remains a widow, and there be no sons, has a life 

interest in her deceased husband's property ; and that all sons, 

whether strong or sickly, have equal rights of inheritance. 

Disputes as to the devolation of property used generally to be 

decided at home by a board of ' ancients/ or grey-beards, 

who in their judgments followed custom, which was analogous 

to that of the Waziris noted above ; but whenever the parties 

could not agree they went into Court. As often as not they 

had previously (under the influence of the m?4//aA«) determined 

that each should be bound by the Shara law, though neither 

of them had any conception of what that law ordained. If 

the Shara was not followed, tho Court decided the case 

according to its own lights as to what the custom ought 

to be, and its own lights naturally caused it to decide that 

all sons should share equally, that a widow should take a life 

interest in her husband's property, if he left no sons, and so 

forth. Take another instance. The extent of the Patria 

Poteatas with reference to inherited property was a question 

which had to be answered. Could a father alienate his whole 

inheritance, though malo issue were alive ? If not all, how 

much ? The Banfichis at first unanimously declared that he ^ 

could give away all to whomsoever he chose, such being 

the Shara rule. Asked for examples of the exercise of such 

power, not one was forthcoming. Had any one so alienated 

half his land ? No cases known. As with the Banuchis, 

so with the Isakhels and others. Thus reasoning from a 

series of negatives the people were over and over, again driven 

^ to admit that their first replies were erroneous ; and we had 

to record our answers to the effect that no custom on the 

point existed, but that all were of opinion that, on disputes 

arising, if such and such a rule were adopted, an equitable 

custom would grow up. Here and there I shaped public 

opinion on most questions in the direction in which I myself 

and others of longer experience thought equitable.'* 
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<^"^^' ^■' What took place in Baona, has al»o taken place in other 

dietrictSi whete cnstom was in its infancy, and no donbt, in 
coarse of time, Customary Law will rest almost entirely on the 
judgments of the Civil Courts, especially of the Chief Court. 
As observed by Sir Henry Maine, it will then cease to be 
unwritten law, and will become written law in a special form. 

Bnionly 21. But these facts do not in my opinion in any way prove 

pArtially. i., ..-tA>i *• . . -rm •.»» 

that the origin of the Customary Law is a series of ^^ Themistes, 
or decisions in particular cases, jstill loss do they prove 
that these decisions were mere arbitrary commands. The early 
judgments of our own Courts, established after the annexation of 
the Punjab, are as near an approach to the *' Themistes " as could 
well be conceived. The Judges were, if not divinely inspired, 
gifted with mental powers far above thos6 of the people 
whose disputes they decided, and their power to enforce their 
decisions was irresistible. Yet we find them freely acknowledg- 
ing the existence of custom, and basing their decisions on it, 
except when they considered that there were special reasons for 
rejecting it. Under native rule the power of the Chief, or his 
representative, the Judge, is in theory strictly personal and 
unlimited, yet there are customs which even the Amir of K4bul 
conld not violate by an arbitrary decision. But all the evidence 
shows us that amongst the tribes of the Punjab the agency for 
deciding disputes was not a personal Chief or Judge, but the 
brotherhood or the committee of the " brotherhood,'* known in 
the frontier tribes as the jirgah, and in the Punjab generally as 
the panchdyat. On what did these bodies base their decisions f 
^ Assuredly not on ** reported cases.** Nor could the decisions have 

been merely capricious. No doubt, in certain cases, such as the 
admission of an outsider into a frontier tribe, or sanctioning an 
adoption in a Hindu tribe, the Court would be influenced by 
the personal feelings of its members towards the person to ba 
admitted or adopted. It is, or was, one of the great advant- 
ages of a tribunal of this kind that there is an elasticity in its 
rules, and that all circumstances can be taken into considera- 
tion. But we may be quite sure that on main points, such as 
whether a marriage was opposed to Tribal Law, or the rights 
of females, the decision was in accordance with what was believed 
to be fundamental custom. I would modify Sir Henry Maine's 
proposition, and say that, whilst Customary Law in its detaib 
has grown up from decisions in particular cases, the general 
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principles of tbe law existed before the decisions. Dispntes Chap. I. 
requiring decision can only arise after individual proprietary right 
has come into existence. Individual property is amongst th^ 
tribes of the Ponjab^ and I should think generally^ merely a 
development of joint property. Porthe exfstencecrf joint pi*operty 
there must be one united community/and to keep a community 
united, some broad general principles must be consistently observed. 

22. What these general principles are, both in the earlier Qen^nX 
and in the later stages of Customary Law, we shall see more ^u^uw. 
clearly when we have examined the evidence in detail. This 
evidence consists, as stated by Sir H. M. Plowden, of the 
B%wdj4'din8, or records of tribal custom, prepared by the 
Settlement Officers during the progress of settlement, and 
the records of cases enquired into and decided by the Civil 
Courts. The " village pedigree tables,'' already described, have 
been used freely both by Settlement Officers to verify the 
answers recorded in the Riwdj'i-dma, and as evidence by the 
Civil Courts. It need hardly be said that they are the most 
valuable evidence we could possibly obtain. It is hardly too 
much to say that from this evidence alone it would be perfectly 
possible, although* the work would be almost, the work of a 
lifetime, to ascertain all that is to be known about the Tribal 
Law. They give us a complete list of the families, or groups 
of families, of all the landowning tribes in the Punjab. If we 
were to arrange them according to tribes and districts, we 
should see in what cases the general rule of agnatic succession 
had been departed from, and we should be able to say in what 
tribes or localities the departures were sufficiently numerous 
to constitute a special custom. This is what the Civil Courts 
endeavour, or should endeavour, to do with regard to all the 
pedigree tables' within a reasonable distance, whenever the 
existence of a special custom is alleged, and I think that this is 
what should be done by Settlement Officers when revising the 
settlement of a district for which a Riwdj^i-dm has already been 
prepared, instead of making an entirely new enquiry, or blindly 
accepting the old record. In my reviews of the Riwdj^i'dmSf , 
and the judicial decisions in tbe two following chapters, I have 
endeavoured to explain fully the nature of these two classes 
of evidence ; and I have also explained why I have confined my 
eoiisideration of the Customary Law to certain subjects. I 
will now proceed to sum up this evidence, taking the subjects in 
iS^^^M it. whii^h they are dealt with in the other chapters. 

1 
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Chap. I. SUCCESSION. 

f^J^JJTiSS 23. In paragraphs 10, 11, and 12 of Chapter II, I have 

gtn«nl rule, pointed out that the general rule of snecession is strictly agnatic, 

and that females are entitled to maintenance only. Widows are 

nsnally allowed to hold their husband's estate for life, or until 

re*marriage, in satisfaction of this right, and the same privilege 

is extended by some tribes to unmarried daughters, and, but 

more rarely, to married daughters who become widows, but 

return to their father's house because their husband's agnates 

are unable or unwilling to support them. Where married 

StoSt'^"* "* daughters are allowed to succeed, they do so merely as a means 

daoghtem ftndof passiuff ou the succession to their sons. It is only in Mul- 

tlMir tODi. r o y 

tan and Dera Ismdil Kh&n that it is asserted that when a 
daughter succeeds she takes absolutely, and even in these 
districts the assertion seems unsupported by evidence. The same 
may be said of the very few assertions (paragraph 15, Chapter 
II), that, even when there are sons, daughters take their share 
according to Muhammadan Law. Their right to succeed in the 
absence of sons is asserted by more, but still by a very few, tribes 
(see paragraph 16 id.), who are strictly endogamoas, and who 
might be supposed to be greatly influenced by Muhammadan 
Law, and even in these cases the answers require confirmation. 
More numerous tribes fix a limit to the exclusion of daughters 
either by saying distinctly that they succeed in the absence 
of certain agnates, or by mentioning these agnates as the 
agnates who exclude them. These tribes, and the limits they fix, 
are given in detail in paragraphs 17 to 20, and in paragraph 211 
have explained why I consider that, except when very near limits 
are mentioned, the real meaning of the answer is that a daughter 
is excluded by all agnatic descendants of any common ancestor 
who ever held the land. Daughter's sons or husbands can 
only succeed through the daughter, aiid should a husband thus 
succeed, he does so on a life interest only. It has never been 
* laid down by the Chief Court that at a certain degree of dis- 
tance, or nearness, the presumption turns against, or in favour of, 
the agnates. The general principle of succession to ancestral land 
amongst the tribes of the Punjab is certainly agnatic, and the 
cases in which daughters, or males related through them, have 
established a right to succeed must be regarded as exceptions, 
though in the Western Punjab these exceptions maybe numerous. 
It is also most probable that it would be found that in 
nearly, if not quit^, all these cases the claim was based on 
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an alleged giffc, just as the Settlement Officer of Pesbdwar ^"^* ^' 
fonnd, on inquiry into the alleged instances of daughters suc- 
ceeding in the presence of sons, that these were really all cases 
of gifts by brothers. I should much doubt if any precedent, 
judicial or non-judicial, could be found to support the right of a 
daughter, or males claiming through Uer, to sacceed simply 
as an heir without any act of gift or adoption. In the very 
few answers which assert that when the daughter and her 
husband have been taken by her father to permanently reside 
in his house, they succeed in default of sons, it is either stated 
or implied that a khdnaddmdd, or son-in law of the house, is 
a regularly recognized institution, and that to make an ordinary 
son-in-law khdnaddmdd id a definite act equivalent to an 
appointment as heir. 
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24. It is but a necessary result of a strict rule of agnatic !*»""*• ^ 

succession that the power of the holder for the time being over the «So«a of 

, property, 

estate should be subject to some control by the agnatic heirs^ 

Were it not so, were the holder allowed to sell or mortgage 

the estate for his own benefit, or to divest the succession for 

the benefit of others, the agnatic rule would soon cease to 

operate, and the social or family system based on it would be 

destroyed. As regards the power of sale and mortgage, 

the entries in the records of custom are given fnlly in^ort^ge. 

paragraphs 26 and 27 of Chapter II. With very few exceptions, 

they recognize this power only in cases of *^ necessity," and in 

paragraphs 11 and 12 of Chapter III, I have endeavoured to 

explain what " necessity " is. It will jbe seen that the very few 

tribes who assert an unrestricted power of alienation by sale, 

mortgage or gift, are, almost without exception, frontier tribes, to 

whom the idea of individual property in land is quite a novelty, 

and who do not realize the true meaning or consequences of their 

answer. We find few or no precedents to support the alleged 

power, and many of the tribes as soon as they have realized 

the situation have recorded that in future a proprietor will only 

be able to sell or mortgage for "necessity." The judicial 

decisions on the power of sale and mortgage are given at 

length in paragraphs 6 to 1 of Chapter III. It will be seen from 

these that the Full Bench rulings of the Court, published as 
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^^^' ^' Punjai Record, Nos. 107 of 1887 and 73 of 1895, have laid it down 
that the presamptioQ is against the existence of an nnrestricted 
power of alienation. The later oases have all tended to strengthen 
this presnmptioni and the few cases in which alienations 
have been upheld have really been treated as cases of gifts to 
near relatives which-ought to be upheld for special reasons. 

£^b^ 25. The most restricted power of altering the usual course 

amongst hein. of successiou is that of the holder of an estate to distribute it 
unequally amongst his sons or other agnate heirs. If Bir Henry 
Maine's theory that Customary Law originated in the Patria 
Potiitas were correct as regards the Punjab, we should expect 
to find this power very generally recognized. Yet we find that 
the great majority of the Biwdj^Mma expressly deny it^ and 
the few who profess to recognize it (and these are nearly all on 
the frontier) are either unable to give any instances of the 
• exercise of the power, or add the proviso that the distribution 
must be substantially just, in accordance with the recognized 
shares. In the only two judicial cases in which this question has 
been directly before the Chief Court, it was found that the power 
claimed did not exist, and other cases of gifts to agnates, to the 
prejudice of other agnates equally related, have been set aside 
on the same ground. 

Adoption. 26. The other modes by which the succession may be 

altered are adoption, or the appointment of a sole heir, and 
gifts, either inter vivo8 or by will. I have elsewhere shown how 
intimately the two subjects of adoption and gift are bound 
together in the minds of the people, but it will be better to consider 
them separately. In my review of the R%wdj-%'dm$ and in Sir 
H. M. Plowden's judgment in the leading case on adoption. 
No. 50 of 1893, Punjab Record, it has been pointed out that 
the customary adoption of the agricultural tribes of the Punjab 
has no real connection with the adoption of Hindu Law; the 
latter is based on the idea of spiritual, the former on the 
idea of purely practical and temporal, benefit. It is similarly 

Not uniTerial. pointed out that the praStioe of adoption is by no means univer- 
sally recognized ; speaking generally, it is unknown to purely 
Muhammadan tribes, that ie, throughout the frontier districts, and 
in the greater part of the old Edwalpindi and Multan Divisions, 
and in some parts of most districts ; it is confined to tribes of 
Hindu origin, and even amongst these there are important 
exceptions who refuse to allow it. All the tribes who recognize 
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adoption insist that some definite public act, nsaalljan announce* ^^^^' ^* 
ment before the assembled brotherhood, aod a feast, for which . ,,. , 

, , A paMic act 

a doly registered or openly proclaimed deed of adoption isneoesfary. 
sometimes accepted as a substitute, is essential to its validity. 
The Courts have also held this to be essential, and where it has 
been omitted they have refused to recognize the adoption (see 
paragrsq)hs 14 to 16, Chapter III). 

27. As observed by Sir H. M. Plowden in the judgment ReBtriction 
already quoted, as adoption is only one mode of diverting 

the succession, we should expect to find it as jealously 

restricted as other modes of alienation, and, as a rule^ 

we do BO find it. The general restriction throughout the General 

_ . - .,1.1* . J i- -1.1. . '•estnction to 

Province, amongst the tribes which recognize adoption, is tnat agnates only, 

the person adopted must be one of the agnatic heirs {tearisdn the neareat. 

yah jaddi). Most of the Riwdj-udma say "the nearer his 

relationship the better,'^ and some (paragraph 32, Chapter II) lay 

it down as a positive rule that a more remote cannot be adopted 

in Hie presence of a nearer ^'suitable" agnate. The cases in 

which this rule has been contested are given in paragraph 19 of 

Chapter III, and although the decision was usually in favour 

of the adoption, I have given my reasons for thinking that the 

Court would not now refuse to recognize this restriction or even 

hold that there was any presumption against it. 

28. The adoption of a daughter's or sister's son is a viola- D^agHter'a 
tion of the rule of agnatic succession, and also, except in the 

case of endogamous tribes, of the tribal rule which says that 
the land must never leave the got or clan. But the violation 
is a not unnatural one, and it is not likely that such an 
adoption would be objected to by any one but an agnate whose 
rights are affected by it. Some tribes still maintain that under 
no circumstances can such an adoption be made, but it may be 
said that it would usually be held valid, if there were no agnates 
or if they assented to it. There has never been any judicial 
decision to the contrary, nor does any one but an agnate appear 
to have contested an adoption of any kipd. The answers record- 
ed in the Biwdj^i-dms are given in paragraph Si of Chapter II. 
They may be taken generally as saying that a daughter's or 
sister's son may be adopted in the absence, or with the consent, 
of agnates, and those which assert that he can be adopted 
in the presence of agnates without their consent are very few. 
In the Full Bench ruling in No. 50 of 1993, in which both 
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the previoas judicial decisions and the general principles 
of custom are exhaustively reviewed, and -which is quoted 
almost in extenso in Chapter III| it tvas held that under the 
latter circumstances the adoption of a daughter's or sister's son 
is presumably invalidj and in all the subsequent cases (given 
in paragraph 21 of Chapter III) in which custom on this point was 
enquired into, it was found, with two exceptions, one in which 
the assent of the agnates had in fact been given^ the other, a 
case amongst Maghals, that the presumption was correct. 

29. The answers allowing the adoption of a stranger in 
blood as well as in tribe are given in paragraph 35, Chapter II. A 
very few Muhammadan tribes who profess to practice adoption, 
but who very probably do not really do so, say that any one 
outside the got but inside the tribe, or even any Muhammadan 
may be adopted. A few other tribes say that a stranger may 
be adopted, if there are no agnates or daughters and daughters' 
sons, or no suitable person of the same got. The few cases in 
which the adoption of a stranger has come before the Chief 
Court are given in paragraph 27, Chapter III, and in none of 
these was it found that there was any custom in favour of such 
adoptions. 

30. The power of a widow to adopt is discussed in para- 
graph 36 of Chapter II and paragraph 24 of Chapter III. The 
answers of the different tribes va)y in almost every district, 
some saying that she can never adopt, others that she may do 
BO with the consent of the agnates, or with the express 
permission of her husband. Some even say that she may do so 
without such consent or permission. But in all cases they say 
that the person adopted must be a near agnate of the husband. 
Instances of adoption by a widow are extremely rare, and 
hardly a case has come before the Court. If there can be said to 
be any general custom at all on the point, I should say that it is 
that the widow can only adopt with the consent of the agnates. 
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31. Custom as regards gifts is governed by the same 
general principles as in the case of adoption. It is discussed 
in paragraphs 37 et seq, of Chapter 11^ and paragraphs 25 et seq, 
of Chapter III. As in adoption there must be a public 
act, so in the case of a gift there must be delivery of possession, 
and the Courts have refused to recognize as valid any gift 
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which was not accompanied with possession, or which was in- ^"^^-^r 
tended only to take effect after death. The answers of the tribes 
regarding the power of gift are given very fully in paragraph 
33 of Chapter II, and the judicial decisions for each district 
are set ont in detail in paragraphs 28 to 36 of Chapter III. In 
paragraph 37 of the latter Chapter I have summarized the 
general principles which appear to me to be dedacible both from 
the Riifiaj'i'dma and judicial decisions as follows : — 

I — A proprietor cannot distribute his estate aneqnally 
amongst his heirs ; 

II — Or make a gift to one agnate heir to the prejudice 

of another; 
III— He cannot make a gift to a daughter or daughter's 
son, or husband, in the presence of agnates with- 
out their consent, except in a few districts where 
such gifts are usually allowed to be made to a 
daughter who, with her husband, has taken up 
her permanent residence with her father, or in 
the frontier and adjacent districts, where they 
are allowed to be made generally, in the absence 
of sons ; 

IV— The.pnly gifts that can be made to strangers are 
small ones for a charitable or religious purpose. 

32. The power of alienation by will is utterly repugnant Wills, 
to all the principles of Customary Law, and is distioctly denied 

by nearly all the tribes ; and it is clear from their answers that 
the few tribes who profess to recognise it (paragraph 41 of 
Chapter II) do not in the least understand what they are talking 
about. The rulings of the Chief Court on this point are 
explained in paragraph 38 of Chaptei^ III ; and it will be seen 
that the very few cases in which wills have been recognized have 
been very exceptional ones, and that, on the whole, the Court 
has made a great distinction between the power of gift by will 
and gift inter vivos. 

33. In paragraph 42 of Chapter II I have explained that Reversion of 
when the male line of a person in whose favour the succession to*the original 
has been diverted by adoption or gift dies out, the land reverts ^^^^^' 

to the agnates of the person who made the diversion. This is 
but a natural inference from the general principles of Tribal Law, 
and it is laid down in the Riwaj-i-dms, and has been settled law 
since the Full Bench decision, Punjab Record, No. 12 of 1892. 
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84. In paragraphs 43 to 45 of Chapfcer II, I have statecl what 
Pre^mpHon. »ro tiie entries in the records of custom regarding pre-emption, 
and I bare giv^ my own opinion as to the natare of this right. 
It seems clear to me that it is the lasfe means by which the 
natural heirs can retain ancestral property in the family, when 
they are nnable to altogether prevent an act of alienation by 
ihe holder of the Oetete. It is a mere branch of tixe Tribi^ 
Law, and has no connection with the pre*emption of the. 
Mnbammadan Law. The subject has not yet been considered by 
the Chief Court as a whole ; but decisions on different parts of 
it are given in paragraph 41 of Chapter III. It will be seen from 
these that, whilst the Pan jab Laws Act undoubtedly intended in 
its dauses relating to pre-emption, to give effect to general cus- 
tom, its express recognition of relationship as the foundation of 
the right only in villages ''held on ancestral shares'' has not 
nnfreqoently led to what I must regard as just claims being 
rejected. The wider interpretation giren to the term '' held on 
imcestral shares,'' the recognition of the entries in the Wdjib-ul^ 
mrz as evidence of custom, and the meaning now attached to the 
words ihofkaijan ihikami wajaddi, in the later decisions of the 
Court may, however, do much to remedy this in future. 

General effect 85. "The general rule established by the different princi- 

priociplef. ples which we have just been considering cannot be better 
stated than in the following words of Sir H. M. Flowden in No. 
&0 of 1893 a^d repeated in substance in No. 101 of the same 
year :— " It is a common feature of Customary Law throughout 
the Province that no individual, whether or not he has male 
issue, is, under ordinary circumstances, competent, by his 
own sole act, to prevent the devolution of ancestral land in 
accordance with the rules of inheritance, that is, upon his 
male descendants in the male line, if any, or, failing them, upon 
his ^nate kinsmen, in order of proximity. The exercise of 
any power which would affect the operation . of these rules 
to the detriment of the natural successors to ancestral land, is 
liable to be controlled by them, whether the act done be a 
partition, or a gift, or a sale or mortgage otherwise than for 
necessity," or — as found further on in the judgment — an adoption. 
Some remarks 36. I trust that this review of Tribal Law in the Punjab 

Lawgl^SlS; may not only be of practical use to those engaged in the 
administration of justice within the Province, but may also be 
of tome interest to the student of Customary Law generally* 



.=a^^ 



GIFTS. S7 

Oar oppfortucities for obeelFvatioii are ceriainly tmique. We ^*^^' ^' 
hayenotto rely x>a conjectare, and the imperfect records of 
bygoiM ageSy for oar notions of primitrre society. That 
society is existing to this day only jnst across onr frontieri 
and within onr borders there are tribes whose social condition 
was the same not fifty years ago, that is, within the memory 
of members of the tribe still Hying. What has happened when 
mkii tribes have been suddenly brought under an all-pewerful 
government condacted on the principlee of '^ modern mvilization/' 
what has happened to other tribes, whose social condition may 
be presumed to have been originally the same, when left to 
deirelope of themselres, and what has been their state in the 
earlier and in the later stages of their development, are not mere 
matte's of presumption : they are facts to be foimd in oflkial 
records prepared with the utmost care by men who may be re- 
garded as experts^ I only regret that it has bpen uapossible 
for me to refer to the many points of interest in this social 
development (for which I must refer the reader to Mr. Ibbetson's 
admirable Census Report from which I have quoted jfreely), and 
that I have been compelled to confine myself to a single subject- 
that of rights in landed property. The earliest form in which we Earltett form 
find these is that of a joint holding by the whole tribe of its entire SL^^^^ *' 
land, with the one simple conception of individual right eipressed 
by the Bannu tribes in the dictum that the land belongs to the 
fighting men of the tribe. When land thas held is suddenly not 
only partitioned between artificially created village communities, 
but is even further divided amongst the individual members 
of these communities, it is most natural that the first idea of 
the persons invested with such novel rights should be that they 
could do what they liked with thorn. We thus find the frontier 
tribes at first asserting an unrestricted power of sale and 
gift. But we find no instances of the exercise of this power ; 
and the inconvenience of its existence, even in theory, is soon 
iqjparent. T)ie tribesmen, therefore, agree to lay down for them- 
selves the rule that a man can only sell his land for necessity, 
and only give it away to certain relatives under special circum- 
stances. When I speak of the village communities as artificially 
created, I do not mean that they were created on principles 
opposed to custom and the natural rule of development. Com- 
munities were before our intervention in the course of Natural course 
formatiou in what I may call the normal manner and whioh I have ^^^^^^^ 
described elsewhere (paragraph 10 st^a). Groups of families 
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Chap. I. were settling down together in hamlets; the veah or periodi- 
cal re-distribotion of the caltivated lands had ceased to be used 
by the tribe as a whole^ and was only made applicable by 
each f«ettlement or community to the portion oE the tribal 
land considered by it as its own. The action of English 
officials merely hurried the partition of the waste lands oE 
the whole tribe and the development oE individual right 
within the community —changes which would no doubt have 
taken place in due time without official intervention. Bat 
had these changes been gradually worked out under the 
control of the '* brotherhood," had the community passed 
through the usual stages of one joint body, then nmjor 
subdivisions, followed by minor subdivisions, as was usually 
the case in the Eastern Punjab, the ideas of the people 
on the subject of property would have gradually developed 
also, and would not have been thrown into confusion by the 
sudden transition from a joint tribe to the individual as the 
unit of society. Whether this confusion of ideas will right 
itself or not must depend entirely on the Law Courts to whom 
the duty of deciding points of custom has now passed, and who 
have taken the place of the " brotherhood." If these Courts, 
before deciding any particular point, first endeavour to 
thoroughly understand the history of the tribe or community, 
and the fundamental principles of its customs, and if they require 
any practice at variance with these principles, whether asserted 
by a litigant in Court or in an answer in a record of custom, 
to be supported by precedents, they will place Customary Law 
in the position in which it would have been had it been left 
to the control of the brotherhood. If, on the other hand, 
they assume, either on the ground of " natural right " or on the 
strength of a random answer, that every man is at full liberty 
" to do what he likes with his own," and if they call on agnates 
seeking to control his action to show cases in which this power 
of control has been exercised, they will destroy both the Custom- 
ary Law and the social and political system based upon it. 

37 But, however the transition from tribal to individual 
uuiding pnn- "•• ' i ' t i_» 'i.!.!. 

ciples. -y^^ ^^y have taken place, the basis of this right nas 

throughout been the principle of agnatic succession. This 

principle rests in my opinion not on any idea of the Patria 

Potestas, but on the very simple, and to a wild people, most 

Agnatic sue natural, idea enunciated by the Bannu tribes, already quoted, that 

cession. ^j^^ YQ,nd belongs to the fighting men of the tribe, and that a woman 
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is a mere animal useful for breeding and domestic purposes, or ^"^'** ^' 
to be exchanged for a similar animal belonging to another set of 
males^ if she cannot be used for these purposes by her own tribe. 
Where she is so exchanged, that is, where exogamy is practised, 
the principle of agnatic succession is intensified ; for the effect 
of allowing any rights to the female would be to take the land 
from one tribe or clan into another ; it would introduce a stranger 
into the village community, besides depriving the agnates of 
the family group of their rights of succession. Where 
endogamy is practised, only the last result would follow, and 
w« find consequently in endogamous tribes, especially in those 
in which marriage between near relations is the custom, a 
tendency to acknowledge, not indeed any right in the woman 
herself, but a capacity in males related through her, who will 
usually be agnates, though not the nearest, to succeed under 
a special gift or act of adoption. What led a tribe to adopt 
exogamy or endogamy as its rule it. is difficult to say. Asa 
fact, the former is, generally speaking, the practice of all the 
Hindu, and the latter of the purely Muhammadan tribes. By Endogamy 
exogamy is meant marriage outside the ' gdt, or clan of the *° exogamy, 
father, mother, father's mother and, often, mother's mother, but 
still marriage within the tribe. By endogamy it is not meant 
that the marriage must, but only that it may be, within the 
family, the only prohibited degrees being those of the 
Muhammadan Law. The subject generally is discussed by Mr. 
Ibbetson in paragraphs 136, 357, 682 pf the Census Report. 
Tribes who were originally Hindu, but who were converted to 
Islam, retain their Hindu customs, though they are compelled to 
admit in theory that any marriage allowed by Muhammadan 
Law would be valid : and it is said that at the present day there 
is a considerable tendency amongst them to give up the old 
Hindu practice of exogamy, partly because it is inconvenient 
and expensive, and partly because they have been to some extent 
affected by the Muhammadan revival which has been going on 
in the Eastern Punjab. Both Hindu and Muhammadan Laws 
have had a considerable effect on upholding tribal customs 
regarding marriage, but they did not originate them, for they 
are themselves the product of custom. For the origin of endo- 
gamy it is unnecessary to make any research : it is the most 
natural and convenient rule of marriage, and was no doubt the 
original rule. For the Hindu rule of exogamy it is more difficult 
to account. There are no doubt traces in the marriage customs 



30 TRIBAL LAW IN THE PUNJAB. 

Chap-L of the Hindu tribes of marriage by ouptaro. Tliia rute whieh in 
Umballa and Kam4l forbids marriage with a woman of a* 
neighbonring, bat umrelated, tribe is probably one of tbsM; 
80 no doubt is the custom which regulates the personal relation 
between the father-inJaw and son4n4aw, which prevents the 
two frpm speaking together, or even, if possible^ from meetings 
and which thus renders the idea of a " resident son-in-law^' 
• an impossibility. But although the theory of marriage by 
capture might account for the rule forbidding marriage within 
certain groups, it seems inconsistent with the equally starong 
rule which prescribes that the marriage must be within the 
tribe. Is it not possible, or even probable, that the prohibittons 
of both the Tribal and the regular Hindu Law Owe their origin 
to the system of polyandry, which is depicted in the Hindu 
epics and which exists in the present day in most parts of . 
the hills, and even, though not openly acknowledged, in 
some parts of the plains ? (See Mr. Puriwr's Settlement 
Beport on the JuUundur District). Polyandry, or the custom 
of a number of brothers having, like the Pandavas, only ooe 
wife between them, was due no doubt to the simple reason 
that they could not obtain or afford a wife apiece. When 
they became able to. afford, and began to take, more than 
one wife between them, the custom of community still con* 
tinned. At first it was openly acknowledged, now it is not 
so, but more than one Settlement Report bints, and many 
District Officers will say distinctly, and my own experience would 
confirm them, that a group of agrtcuUural brothers often 
practically regard their wives as common property. Where 
this is the custom it would be difficult to say who is the father 
of the different children; and persons might marry who believed 
themselves to be only cousins, but who were really brother and 
sister. Restrictions as to the tribe of the woman to be married 
would be the natural remedy for this. But whatev^ may have 
been the origin of the custom of exogamy, its effect has certainly 
been, as ia.lready stated, to intensify the rule of agnatic succes- 
sion. 

strtngiho! ^^' This rule may fairly be described as the sum and 

th«agi^ic substance of the Tribal Law of the Punjab, as far as this law 
affects rights in ancestral land. The general tribal feeling still 
guides social custoois, especially those relating to marriage ; the 
village community still possesses, under the rule of Pre-emptionj 
the power of excluding total strangers, and it is very doubt^u! 
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if any person who was not a member of the oommaBitj O^^-h 

himself wonld have a right of succession to the estate of one of 

its members on the mere groand of bhx>d relationship ; but it is 

with the agnatic Isinsmen alone that the right of sncceeding to an 

estate^ or of controlling the acts of its holder for the time beings 

now practically rests. How great is the natural stretigth of the 

agnatic principle^ even in Earope^ is shown by Sir flenry Maine 

in his " Ancient Law " (page 151) ; and it is corioos to observe 

how the feeling of the Itoman lawyers in favour of the recogni* 

tion of relationship through females has been shared by English 

oflBcers in the Punjab. In Europe this feeling almost destroyed 

the old law; that it only threatened it in the Punjab is merely 

due to the fact that the true principles of custom have become 

known in time. 

39. A snggestion has been made that now that the CodificAtion 
leading principles of Tribal Law have become known, they should '*"^*'***''- 
be embodied in a Code, and pablished under legislative autho« 
rity. Such a course wonld, in my opinion, be both unnecessary 
and unwise. It would be unnecessary, because the decisions 
of the Chief Conrt, which may be said to have established 
certain principles of Customary Law, are as binding on the Sub- 
ordinate Courts as an Aet of the Legislature wonld be. It 
would be anwise for many reasons. It is true that we now know 
more about custom than we did when the Panjab Civil Code 
which was long regarded as law, was issued, and that if we were 
to legislate now we might avoid mistakes which would have 
been committed if we had legislated then. But even now our 
knowledge is far from perfect ; all we can say is that certain 
principles are presumably in force. I should be unwilling to 
say of any single principle that it is absojately true for the whole 
of the Punjab. I would not even say that there may not 
be families, qr groups of families, or even sections of tribes, 
in which the cardinal principle of agnatic succession is dis* 
regarded, and in which daughters take a share of an estate even 
in the presence of sons. It would be quite impossible, even if 
we had the necessary knowledge, which we have not, to embody 
in an Act of the Legislature, a list of the tribes and families 
to be excepted from its operation. To merely enact that in 
certain cases there was to be a certain legal presumption, 
would be perfectly useless as a check to litigation, and would 
carry us no further than we are now. It is farther, I tfaink^ 
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^°^^' ^* very undesirable, to attempt to prevent any f atare development 
of oastom. I have referred to the " elasticity " of the old system 
of administering Costomary Law by '' the brotherhood "; it is an 
inevitable resalt of the transfer of the jarisdiction to regular 
Coarts that the law should be stereotyped and its f atare growth 
checked. It is better that it shoald be so than that it should 
be destroyed by decisions contrary to its principles. But even 
under the present system all growth is not checked ; if the 
feeling of the people, which is the basis of custom, tarns 
decidedly in favour of the succession of females, or males related 
through them, or of freeing a proprietor from the control of his 
agnates, effect will be given to this feeling by successions or acts 
being allowed to pass unchallenged, and this may occar so often 
that in coarse of time custom itself maybe changed. All tbis 
would be impossible if the Customary were to be turned into 
Statute Law. 
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CHAPTER II. 

RECOBDS OF TRIBAL CUSTOM. 

1. Avery complete history of the origin of the Riwdj'i" Chap. 11. 
dms, or records of tribal custom, is given in Volames I and II of Their genanl 
Mr. Tapper's work on the *' Cnstomary Law of the Punjab." 

The first attempt to record custom was made when the records 

for the first regular settlements were drawn up during the period JJ^fof^^JjJ* 

extending from 1845 to 1 865. The record of rights prepared lettleiiieiito. 

for each village contained an '^ administration paper," or 

Wdjib'uUarz, that is, a statement of " matters which it is 

proper to set forth ; " and amongst these matters were the 

special customs of the village, or as much as was known of 

them. 

2. This mode of recording custom was open to obvious Their defecti. 
objections. The clauses in the Wdjib-ul-arz relating to custom 

were mixed up with others relating purely to matters of 
execntive administration, the information given was very 
meagre, and it was repeated verbatim for village after village, 
so that it was impossible to say how far it represented the 
opinions of the people themselves, or was a mere invention of the 
officials drawing up the record. Accordingly, Mr. A. Brandreth, change intro* 
in preparing the records for the Jhelum District, as explained i^^B^^w^ 
in his report of 1864, separated matters relating to custom f rom *" '^*'®^'*"* 
the rest of the Wdjib'uUarz,'put them in the form of questions to 
the various tribes, or classes forming the village communities, 
and recorded, separately, the answers given. Apparently the 
record was prepared for groups of villages, though a copy of 
it was made for each village. 

3. By the time the first regular settlements came under Tribal records 
revision, it had become apparent that the customs governing Si??B?A^^ 
tlie people, as regards rights in land, had a tribal rather than a iseS!*''*" 
local origin ; they were not peculiar to a particular village or 
locality, but were common to the whole tract occupied by 

n 
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members of the same tribe, and even for different tribes were 
Chap. II. ..,.,.. 
very similar m tneir mam features. Accordingly, in 1865 

Mr, E. A. Prinsep, the Settlement Commissioner, nnder ^hom 

the work of revision was being carried on, obtained the sanction 

of Government to his proposal that in future customs should 

be omitted entirely from the Wdjib-uharz, and be recorded 

according to tribes, in a separate volume or volumes for each 

tahsil. This was done in all the districts which came under 

Mr. Prinsep and his assistants, viz., Sialkot, Gujr^t, Gujrdnwdla, 

Lahore, Amritsar, Gurd&spur and Kangra. 

Their general ** ^^ ^^^ districts immediately under Mr. Prinsep himself 

scope andform. the record consisted of a few simple questions and answers — 

some twenty in all — with examples and exceptions, arranged 

under the main heads of^- 

I. — The rights and powers of widows. 

II.-— Succession amongst sons. 
III. — Rights of daughters and their sons. 
IV. — Adoption. 

V. — Power of disposal. 

But it was left to each officer in separate charge of a 
district to expand or curtail the scope of his enquiry as he 
pleased ; and we accordingly find that, whilst the record for the 
Lahore District contains 290 questions on subjects ranging from 
the smallest details of domestic life to the general system 
of agriculture, in Gujr^nwdla we have nothing but the briefest 
note of what the Settlement Officer considers to be the custom 
of some of the chief tribes on a few main points. 

An uniform ^* '^^^ necessity for some approach to Uniformity, at any 

d^'^^cTb^M^" rate as to the scope of the enquiry, was manifest, and in 1873 
Tapper in Mr. Tupper, then Assistant Settlement Officer at Dera Ghdzi 
Khan, submitted a note proposing a series of questions to be 
used as the basis of all future enquiries. This proposal, with 
a few modifications, and with the reservation to Settlement 
Officers of the power to still further adapt the questions to local 
requirements, was accepted, and the questions (published in 
full in Volume III of ^^ Customary Law '') were circulated for 
general adoption, and they have formed the basis of the record 
of custom in each of the districts which have come under settle- 
ment since they were issued ; that is to say, practically, the 
whole of the Punjab. The questions were arranged in the 
following order : — 
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PART I.T-QUESTIONS ON TRIBAL CUSTOM. ^^^^- ^^' 

Section L — Family and Tribal Connection. M*"- Tnpper'a 

1. Betrothal. 

2. Marriage and divorce. 

3. Guardiansliip and minority. 

4. Succession. 

5. Adoption. 

6. Bastardy. 

7. Wills and legacies. 

8. Special property of females. 

9. Gifts. 

10. Partition. 

PART II.— QUESTIONS ON LOCAL CUSTOM. 
Section I, — Proprietary Bight and Village Organization. 

1. Tenures of the Punjab. 

2. The Chakd^ri tenure. 

3. Periodical re-distribution of land. 

4. Inferior proprietors. 

5. Village servants. 

6. Rights of absent proprietors. 

7. Management of common village land. 

8. Partition of the same. 
Section IL — Alluvion and Dilution, 
Section TIL — Prod uction . 

1. Canals and hill streams. 

2. Wells. 

3. Manure. 

4. Agricultural machinery. 

6. Water collected on waste lands. 

Section IV, — Transfer of Property, 

1. Landlord and tenant. 

2. Pre-emption. 

3. Mortgages. 

6. The mode of enquiry and the form of the record M«>ae of tu- 

Quiry. 

prepared is explained in full for each district by the various 
Settlement Officers. With the exception of a few districts, in 
'which there was no fresh enquiry at tlie revised settlement, 
but merely a summarizing and review of the old record prepared 
under Mr. Prinsep, the procedure generally followed was this : 
Mr. Tupper^s questions were first reviewed by the Settlement 
Officer and his assistants, including the Superintendent in 

D 1 
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Chap. II. cliarge of each talisil, and adapted to local circamstances. The 
headmen of each village and other leading men of the chief 
tribes were then collected at convenient centres ; the questions 
were carefully explained to them, and discnssed by them ; their 
answers were recorded as given, with any instances, in support 
of them, or showing exceptions, that could be quoted ; the 
village pedigree tables were carefully examined both to verify 
the instances quoted and to find others. There was then a 
final attestation, often by the Settlement Officer himself, and 
on doubtful points a note was added giving the opinion of 
the presiding officer as to what the custom really was. In 
addition to this, in some districts, the Settlement Officer made 
either a full translation, or an English summary, of the whole 
record, reviewing the answers at length, and stating his own 
opinions. 
Values of tlie 7. When the question of the form of the tribal records 

d^ce^."^^'' was still under discussion, it was suggested that, instead of 
merely recording the questions and answers, with an occasional 
expression of his own opinion, the Settlement Officer should go 
a step further, and come to a finding himself as to what the 
custom really was, and that this finding alone should be 
entered in the final record. It was supposed that the entry 
thus made would acquire the legal presumption of correctness 
given by section 16 of the old Punjab Land Revenue Act 
to an entry in the record of rights. It is difficult to see 
how it would have been possible to frame the record in sucli 
a manner that it could be thus accepted by the Courts. For- 
tunately, as may be seen from the correspondence published in 
full in Volume I of " Customary Law," the suggestion was 
disapproved of at once by the higher Revenue authorities, and 
the attempt was never made. I say " fortunately," because 
the mere technical presumption given by the Act is of little 
practical value, and the attempt to give the records andae 
weight would probably have resulted in their being unduly 
discredited. As they stand they are legally admissible in 
evidence as containing the opinions on custom of persons likely 
to know it, and they are in practice so admitted. Being 
admitted, their value, like that of all other evidence, depends on 
themselves. The enquiries of which they embody the result 
are in their nature precisely the same as would be made by a 
Court of Justice, through a local, .Commissioner, in any case 
u which evideiice as to custom had to be taken. They have 
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the great additional advantage that they are made ante litem ^^^^' ^^' 
motam, and on a more extended scale than would be possible 
in any particular judicial case, and that they are conducted 
by local Commissioners who may almost claim to be treated 
as experts. It may be that some of the questions relate to 
matters on which there is really no custom, or which are even 
quite beyond the comprehension of the witnesses; in some cases, 
too, the answers may be influenced by self-interest, or opposed 
to the evidence afforded by recorded examples ; the Settlement 
Officers have themselves pointed oat instances where this is 
so. Bat where the answers relate to matters well within the 
comprehension of the people as casas which have occurred 
constantly, or might occur any day, and when they are not 
opposed to the fundamental principles of Tribal Law, they are 
most valuable evidence. In any case, it may be said that they 
are the best evidence of the kind procurable, and that the tribal 
representatives whose answers have been recorded, however 
ignorant or prejudiced they may be, are at any rate far superior 
to the partizan witnesses who would be called in each case if 
the records did not exist. 

8. Before reviewing the statements as to custom non- Records exisfc- 
tained in the tribal records, I will give a brief note of what JJltrict^^^ 
the records themselves actually are in each district. I 
take the districts in their geographical order from the east 
to the west of the Punjab, omitting Simla, which has of course 
no record, but including Sirsa, which was a separate district 
when the settlements were revised. 

(1). Delhi. — The revision of the Delhi settlement lasted 
from 1873 to 1880. It was commenced by Mr. 0. Wood and 
finished by Mr. Maconachie, C.S. During its progress tribal 
records were prepared in vernacular. The answers were recorded 
in 1880 in a single volume for the whole district, but they 
were of course arranged according to tribes, or groups of 
tribes. 

There is no English translation or abstract, and the only 
notice of the subject in the Final Settlement Report is in para- 
graph 206, where Mr. Maconachie says that he himself attested 
the answers of the Jats, Gujars, Brahmins, and two or three 
other tribes, and that the remainder were attested by the Extra 
Assistant in a manner which Mr. Maconachie believes to have 
been thoroughly satisfactory. 
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^"^^' ^^' (2) . Our^don.-— The revision of the Gurgaon settlement was 

carried out by Mr/F. C. Channing, C.S., and Mr. J. Wilson, 
C.S., and the records of custom were prepared at various dates 
in 1878 and 1879 by the latter oflScer, They have been pub- 
lished in English, in a volame forming part of the " Customary 
Law " series, with a very complete review by Mr. Wilson and 
notes explaining clearly for what tribes they were prepared, 
and when and how they were attested. The work was done 
as thoroughly as any work of its kind could be done. In his 
general review Mr. Wilson gives a clear account of the chief 
tribes of the district, and he makes some excellent observations 
on the general nature and principles of tribal customs. He 
shows that there is a ^reat similarity in the customs of all 
the tribes, and that these customs have, except in matters 
of ceremonial, no connection with either Hindu or Muham- 
madan Law, but are based simply on the tribal custom of 
exogamy, that is. marriage outside the gSt but within the 
tribe, with the natural corollary that agnates alone can succeed 
and that the land cannot leave the gdt. 

(3). Rohtak, — The Rohtak settlement was revised by 
Mr. Purser, C.S., between 1874 and 1879. Records of custom 
were prepared in vernacular. 

In the Rohtak tahsil for Jats, Brahmins, and Rangars. 
„ 84mpla „ Jats and Brahmins. 

„ Jhajjar „ Jats, Brahmins, Kdjptits Ahirs and 

Afgh&ns. 
„ Gohana „ Jats, Brahmins, and Afghans. 

An English abstract of these, or general note, by Maharaj 
Kishen, Exira Assistant Settlement Officer, is published at 
page 173, Volume II of the Customary Law series, but it is 
neither full ndr clear in many parts, and Mr. Purser considers 
'Hhat it cannot be relied on in doubtful points." 

(4). Hissdr, — Mr. A. Anderson commenced the revision 
oftheHissar settlement in 1887 and completed it in 1890. Mr. 
Anderson had to leave on account of ill- health before its 
conclusion, and the work was wound up by Mr. Pagan, O.S., 
who wrote the Final Report. There was no general enquiry into, 
or record of, tribal custom, but notes on custom were made 
in the Wdjib-uUarz of each village. From the position of 
Hissdr, and the general description of it given in the Final 
Report, it may be presumed that its tribes follow th&same law 
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as their kinsmen in the neighbouring districts of Gurgdon, ^g^^- ^I' 
Rohtak, Sirsa and Firozpur. 

(5). Sirsa. — Mr. J. Wilson, C.S., took up the revision of the 
Sirsa settlement after that of Gurgdon, and the Riwdj^i-dm work 
was done in the same thorough manner as in the latter district. 
The vernacular records were prepared between April 1881 
and September 1882, and there is an English volume by Mr. 
Wilson himself (published as Volume IV of the Customary 
Law series) to which all the remarks already made on the 
Gurgfion volume are equally applicable. 

(6). Firozpur, — The Muktsar tahsil and the Mamdot 
Ilaqa of Firozpur were under settlement, as part of the Mont- 
gomery charge from 1868 to 1873, and their tribal records were 
drawn up in 1871, in the form of 40 sets of answers to questions 
framed by Mr. Purser, C.S., the Settlement Officer. A trans- 
lation of one of the sets, with which all the others are said to 
practically agree, is given by Mr. Francis, C.S., in his English 
review of the records for the remaining tahsils (Moga, Firoz- 
pur, and Zirah) published as Volume VII of the Customary 
Law series. 

These last records were prepared under the immediate 
superintendence of Mr. Francis, the Settlement Officer, in 
the summer of 1889, and he says that owing to the great simi- 
larity in the customs of all the tribes it was easy to combine 
all the answers in a single statement. Of this he has given a 
translation, or abstract, and a very full review. In his general 
remarks he explains the origin and localization of the chief 
tribes of the district. They are mainly Jats, Hindu or Mnham- 
madan, descended from a common original stock, and holding 
their villages in compact blocks. One tribe, the Barars, 
is said to occupy over 1,000 square miles without a break. 
All the Hindu Jats are strictly exogamous, as in Gurgdon and 
Sirsa, and the Muhammadan Jats are equally so in practice, 
although they are bound to admit the validity of any marriage 
which would be valid by Muhammadan Law. Amongst all 
the tribes, Mr. Francis says, there is the strongest feeling that 
the land, however acquired, cannot leave the got, and that 
relations through females can never take it, either by inheritance 
or adoption, or gift. 

^7). Umlalla, — The Umballa District was, for the purpose 
of revising its settlement, divided into two charges under 
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Ci>. II. Mr. J. M. Douie, C.S., and Mr. A. Kensington, C.S., but 
both these officers co-operated in compiling a record of custom 
for the whole district. Yernacalar records were prepared, one for 
each important tribe in each of the six tahsils, and they fill 
37 volumes. Their final attestation took place in March 1889, 
and the English summary and review prepared by Mr. 
Kensington (Volume X, *' Customary Law '*) shows how this, and 
the enquiry generally, was carried out. Mr. Kensington gives a 
brief description of the origin and localities of the agricaltural 
population, which consists chiefly of Jats, split up into 
innumerable gots, Rijputs, and Gujars. The report on the 
Customary Law of the Ludhidna District, by Mr. T. G. Walker, 
C.S. (Volume V, " Customary Law ") is referred to as the model 
on which the Umballa records were prepared and as a guide both 
on general principles and on doubtful points of tribal castom. 

(8). Kamdl. — Mr. Ibbetson, C.S., revised the settlement of 
the P&nipat tahsil and the Kam^l Pargabah of the Karndl tahsil 
between 1872 to 1880. Tribal records were prepared in vernacular 
on the basis of Mr. Tapper's questions, the answers of the 
different tribes being given side by side. The record is divided 
into three parts (1) for Hindus and Muhammadans who were 
originally Hindis ; (2) for original Muhammadans ; (3) instances 
(including judicial decisions). No English abstract was 
prepared, but Mr. Ibbetson in paragraph 629 of his Final 
Report states that he went over all the answers very carefully, 
and noted his opinion where necessary. He has also under the 
various sub-heads of his Final Report noticed the principal 
customs connected with each. At page 72 et aeq., he gives 
a very full account of the various tribes, their local distribution, 
and the constitution of the village communities. The country as 
a whole is distributed amongst well marked tribes, 9f whom the 
Jats, Rajpfits and Gujars, Rors and Brahmins are the chief. 
They are all exogamous as in Gurg^on, that is, a man cannot 
marry a woman of his own got, or other nearly connected 
got (the details of the prohibited degrees are given by 
Mr. Ibbetson, paragraph 189), but must marry within his tribe. 
The village communities are strong — few of them consist solely 
of the descendants of a single common ancestor— but most of 
them have been formed by tribal distribution or colonization by 
groups of families of one got, and are held by their descendants, 
with any strangers that may have been absorbed into the 
families. 



L 



RECORDS OF TRIBAL CUSTOM. 41 

For the Kaitbal tahsil and the Indri Parganah of the ^«^^' ^^' 
Karnil tahsil, Mr. J. M. Douie, C.S., prepared ia 1889 the 
following records : For Kaithal, — R&jputs, Gujars, Jats, Bora, 
and Rains. For Indri, — Rajputs, Rors, and RaiDS. Mr. Douie's 
English abstract and review form Volume VIII of the Customary 
Law series. He sajs that the Jats are chiefly Hindus, and that 
the Sikhs are a foreign element. But amongst all tribes the 
feeling in favour of keeping together the family and the 
village is very strong, and is the foundation of all custom. 

(9). Ludhidna.-^In paragraphs 70 to 75 of his English 
abstract and review (Volume V, " Customary Law '*) Mr. T. G. 
Walker fully explains how the records were prepared for the 
Ludhiana district. Mr. Tupper's questions formed the basis of 
the enquiry which was a most thorough one, and the answers are 
contained in 34 codes, a separate code being prepared for the 
most important tribes in each of the f our tahsf Is. Mr. Walker's 
review of thede codes, and report on custom generally, is 
unusually full and interesting. He gives the following division 
of the agricultural population : — 

Per cent. 
Jats (Hindus) ... ... ... 62 

Do. (Muhammadans) ... ... 4 ... 66 

RSjpdts (Muhammadans) ... ... ... 10 

Gujars (dc.) ... ... ... 7 

Arains ... ... ... ... 3 

Others ... ... ... ... 14 

A very full account is given of each of the leading tribes and 
of the constitution of the village communities. Very few 
villages are entirely held by the descendants of a single common 
ancestor, but most are held by the descendants of two or more 
Jats, sometimes of different gota, who joined in founding the 
village. The customs of all the Jats are practically the same. 
A man may not marry a wife of (1) his own, (2) his mother's, 
(3) his father's mother's, (4) his mother's mother's got. The 
feeling is very strong against allowing a proprietor to alienate 
land, whether ancestral or acquired, for his own benefit, or to 
alter the natural course of succession by adoption or gifts 
even when these are made for the benefit of agnates. They 
are never allowed to be made for the benefit of non-agnates. 
In paragraph 73 Mr. Walker makes some verj apposite remarks 
as to the manner in which Courts should deal with questions of 
custom, pointing out, like Mr. Wilson in the Gurg&oa and Sirsa 
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CHAf. II. Reports^ that what they have to do is to understand and apply 
the f andamental principles on which the custom is based^ and 
not merely to search for exact precedents. 

(lOj, Jullundur. — The revision of the JuUondnr settlement 
was completed by Mr. Purser, C.S., in 1885. A single record was 
prepared in vernacular for each of the four tahsils, giving the 
customs of the Jats (Hindu and Muhammadan), Rajputs (Hindu 
and Muhammadan), Arains, Awdns, Dogars, Gujars, Mahtons^ 
miscellaneous Hindds and miscellaneous Muhammadans. la 
paragraph 6, page 180 of his Final Report, Mr. Purser says that 
the subject is not mentioned further as a separate Note will 
have to be written for the " Customary Law '' series. This, 
however, has not yet been done. But a fall account of the 
various tribes of the district is given at pages 73 et seq, of the 
Final Report, which shows that more than half the villages are 
owned either wholly or in part by various tribes of Jats, and 
that the great majority of these are Hindus or Sikhs. 

(11). Eoshiafpur. — The revision of the Hoshiarpur settle- 
ment was carried out by Captain Montgo mery between 1879 
and 1885. At pages 50 et aeq, of his Final Report he gives a 
full account of the tribes and village communities. The latter 
are for the most part composed of members of well known 
tribes, the descendants of a common ancestor, though but few 
villages are now held in common, or even on ancestral shares. 
In the Una tahsil and the Hill tracts generally the villages are 
owned almost solely by Brahmins, Hindu Rajputs and their 
offshoot, the Kanets, with here and there a few Gujars. In 
the plains the proprietary bodies are chiefly Jats (mostly Hindu) 
with a fair number of Rajputs, both Hindu and Muhammadan, 
and some Gujars, also Hindu and Muhammadan. Exogamy, ia 
the sense explained previously, is the general tribal rule. 

For the Una tahsil and Hill tracts the records of tribal 
custom were prepared by myself, when that part of the district 
was under settlement for a revision of records only ; in 1872 a 
separate record was prepared for each of the 21 taluk ds, or 
old local sub-divisions, and in each the answers of each tribe 
were recorded separately, but they are in the main the same 
for the tribe as a whole throughout the tahsil, though there 
are some local differences. 

For the rest of the district the records were prepared by 
Captain Montgomery in vernacular in 1884. A single joint 
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record was made for the three tahsils of Hoshiirpup, Garhshan- Chap. 11. 
kar, and Dasdah, in which the answers were grouped according 
to tribes. The English Note referred to in paragraph 168 of his 
Final Bo port has not yet been written. 

(12). Kdngra. — Except in the Nurpur tahsll, where custom 
is generally the same as in the neighbouring districts in the 
plains, the Kdngra District has customs peculiarly its own. A ' 
general account of these is given in the very interesting 
reports by Mr. Barnes, C.S., on the first regular settlement, and 
by Mr. (now Sir J. B.) Lyall, C.S., on the revised settlement of 
1868-72. At the latter settlement records of tribal custom were 
prepared in vernacular for each of the tahslls — (1) K^ngra, 
(2) Nurpur, (3) Dehra, (4) Hamfrpur, (5) Kulu and PWch. 
The questions were drawn up by Mr. Ljall, and the answers 
were recorded in separate columns for (1) Brahmins, Ehatris, 
&c. ; (2) Rajputs and Th&kurs who observe the pardah and do 
not allow widow marriage ; (3) Bathis and Thikurs who do 
not observe the pardah and allow widow marriage ; . (4) Girths, ' 
Jats and similar tribes ; (5) Ooshdins, Bairagis and Sani&sis ; 
(6) Dumnas, Chumars, &c. ; (?■) Arains and miscellaneous 
Muhammadans ; a separate record was also made for l^dshinda^ 
gin Barfdni'dhdr, or residents of the HimaldyAs. No special 
record was made for Lahoul, Spiti, and Ladakh, but the 
customs of these regions are fully noticed by Mr. Lyall in his 
general Report. 

At the recent revision of the Kdngra settlement by Mr. 
E. O'Brien, C.S., the question of tribal custom was not touched, 
but he prepared, though he did not complete, a Note on the 
ethnology of the *' Gaddis " and *' Girths " and their rules of 
succession to property. 

(13). Gurddspur.-^The first Riwdj-udm was prepared by 
Rai Gopal Das, Extra Assistant Settlement OfiBcer, under Mr. 
Prinsep in 1863-65. The questions put to the tribes were 19 in 
number, grouped under the following heads :— 

I.— Rights of the widow 2 questions. 

II. — S accession by inheritance ... ^..6 do. 
111.— Rights of daughters and their 

children ... 6 do. 

IV.— Adoption ^ do. 

The whole record is contained in a single volume of 450 pages. 
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Chap. IL Page 2 of Mr. L. W. Dane's English abstract and review gives 
a list; of the tribes whose answers were recorded. Mr. Dane 
considers that^ as far as its scope extended, the enquiry was 
satisfactory and fairly complete. Consequently in revising the 
settlement in 1886-92 he compiled no new records. Bat a 
synopsis was made of Mr. Tapper's questions and circulated to 
the Settlement Superintendents with instructions (1) to see 
how far they were answered by the old record ; (2) to enquire 
from the chief tribes how far the old answers were correct ; 
(3) to record answers and alleged instances where the old answers 
were alleged to be incorrect, or where they were silent. 

Mr. Dane's abstract and review of the record thus revised 
forms Volume XII of the Customary Law series. 

(14). -4mn7«ar.— The circumstances of Amritsar are mucli 
the same as those of GurdAspur. In both districts the land is 
held by village communities formed by members of well-known 
tribes, mainly Jats, and the majority of them Hindus or Sikhs. 
In 1865 Agha Kalb Abid, Extra Assistant^ Settlement Officer 
under Mr. Prinsep, recorded the answers, in Volume I of 26 
ggta of Jats, in Volume II oi27g6t$ of Jats, in Volume III of 
"other tribes," to a set of questions similar to those put in 
Qurdaspur. The record included the Raya tahsil, then a part 
of Amritsar, but since transferred to Si&lkot. At the revision 
of the settlement in 1892 no new record of custom was prepared 
nor was there even, as in Gurdaspur, any attempt to verify or 
complete the old one. Only an English abstract and review of 
the latter (Volume XI, Customary Law) was prepared by Mr. 
J. A. Grant, C.S., the Settlement Officer, who has carefully 
reviewed the answers under each sub-head, and he remarks 
generally that, whilst the Muhammadan Jats, usually follow the 
same custom as the Hindu and Sikh Jats, who own nearly 
four-fifths of the land, amongst miscellaneous Muhammadans 
there is a tendency to show indulgence to daughters and their 
issue, which may perhaps be due to the influence of Muhammadan 
Law. Mr. Grant considers that the old record was carefully 
prepared, and correctly expresses the opinions of the people, 
but that its usefulness is somewhat impaired by the profusion 
of examples and exceptions. 

(15). La/iore.— As already stated, the first record of custom 
prepared by Mr. Leslie Saunders, Settlement Officer, in aboat 
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1868, consisted of one hnge volume, containing tbe answers to C«^' ^^' 
290 questions. It was divided into the following parts : — 

Part I.— Relating to the history of the tribe, 
and domestic matters, such 
as ceremonies at births, Ac. ... Q. &A. 1 to 70 
11. — Matters relating to the internal 

organization of the village ... „ 71 to 124 
III.— Inheritance, adoption and aliena- 
tion „ 125 to 161 

ly. — Agriculture in general ... ... „ 162 to 290 

Thus Part III, the smallest of the whole, alone deals with ques- 
tions of real tribal custom. 

At the revision of the settlement in 1892-93, Mr. G. C. 
Walker, C.S., prepared an entirely new record on the basis of 
Mr. Tupper's questions. As in Amritsar and Gurd^pur, the 
Jats, mostly Hindu, form the bulk of the landowners, but there 
are also a fair number of Rajputs, Ardins, and Dogars. Only 
these four tribes are included in the new record. Mr. 
Walker says that the answers are often meagre, and, except on 
broad points, where custom is already well known, they often 
represent custom not actually established, but as the people 
think it should be. But they are still valuable as recording the 
opinions of all the leading men likely to know anything about 
custom, and they are given disinterestedly. 

(16). Sidlkot. — The great majority of the villages are held 
by Jats and E&jpdts, a fair number are held by Aw^ns, and a 
few are held by Ar&ins. A very full account of the history of 
the various gdts with details of their holdings is given in the 
history of the Sidlkot District, compiled in 1 865 by Rii Amin 
Chand, Extra Assistant Settlement OflBoer under Mr. Prinsep, 
and translated by myself in 1867-68. This history also con- 
tains the first record of tribal custom prepared for the district. 
Meetings of the leading men of the chief tribes were held in 
the usual manner and their questions and answers were recorded 
and from them one record was prepared for the whole district. 
So far as they relate to general tribal customs they were 
framed thus :— 

Part I.— Power of a widow over property Questions 1 to 5 
II. — Division of property amongst 

sons ... ... I, 6 toll 

- III.— Rights of daughters and their 

sons „ 12 to 18 

IV.— Power of adoption ... ... „ 19 to 23 

v.— Power of alienation ..r ... Question 24 
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Chap, II. mj Amfn Chand remarks on the record generally with 

mDch truth : '^Inetances may be found where in former times^ 
the custom^ as here laid down, has not been observed^ but these 
instances cannot be considered to disprove the custom. Under 
the Sikhs the Government demand was unlimitedi and conse- 
quently property in land was little valued. Thus we find cases 
of daughter's sons succeeding to an estate^ and in some villages 
proprietors are met with who have no connection with the rest 
of the community. But these cases are rare and cannot be 
held to prove anything." 

Captain Dunlop Smith was appointed in October 1887 to 
revise the settlement of 1865. In paragraph 136 of his Final 
Report (dated 30th March 1895) he refers to the enquiry by Rii 
Amin Chand in 1865^ and says: — '' During this settlement 
(1887-95) the statements of the leading tribes regarding the 
customs which regulate their social relations have been taken 
by M. Ghulam Ahmad Kh&n." A volume embodying the 
result has been edited by the Settlement Officer for publi- 
cation in the Customary Law series. But it has not yet been 
published^ and I have not been able to obtain a copy of it. 
"^It would seem from its title that it will not cover the same 
ground as R&i Amin Chand's Code, but if it does, the two 
volumes will both have to be consulted on questions of custom. 
My references in this work are to Kai Amin Gland's Code only. 

(17). Gti/ra^— The enquiry into tribal custom in Gujrafe 
was carried out by Mirza Azim Beg, Extra Assistant Settle- 
ment Officer under Mr. Prinsep, on the same lines as the 
enquiry in Sidlkot. The questions were 22 in number, and 
one record was prepared for each tahsil in which the answers 
of the various tribes were grouped in the following manner :— 

Tahdl Oujrdl — 

f. Muhammadan Jats — (1) Waraichs; (2) fifty-seven 
other gdts. 

ii. Muhammadan Gujars — (1) Kath^ni Chauhdns^and 
Cheehis ; (2) thirty-four other gdts. 

in. Muhammadan Rajputs (Khokars^ Bhattfs, Minhds, 
Janjuahs, Bhaos). 

iv. Other Muhammadans— Awfins, Ardins, Koreshis, 
Mos^als, Path&ns, Shekhs, Eak&zafs, Loh&rs, 
Tarkh&ns and Faqirs. 

• This liaa since been published as Volume XIV of the " Customary Law- 
Series." Apparently it does cover the snme ground as Amin Chand's book, 
although it is based on a fresh enquiry made during the recent settlement. 
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V. Hindus— (l)BrahmiDs and Khatrisj (2) Bairupias. C"^- n. 
Labands; (3) Arorfis, Kbatris and Zargars ; (4) 
religious sects. 

Tahsil Khdridn'^ 

t. Muhammadan Gujars— (1) Cbeehfs, CliauWns, 
KathinSs Kalas; (2) other Gujars, forty-seven jd<«. 
li. Muhammadan Jats— fifty-four gSta. 

Hi. Muhammadan B&jputs— Chibh^ Khokar^ Bhatti^ 

Minhds. 
iv. Aw6ns. 

V. Other Muhammadans^details as in Gujrat. 
vi. Hindus— details as in Gujrit. 

Tahsil Phdlidn^^ 
i. Muhammadan Jats — (1) Tarar, Gondol, Ednja; (2) 

thirty other gdta. 
a. Muhammadan Gujars — seven gSts. 
Hi. Muhammadan Bajputs — Khokars and Bhattis. 
iv. Other Muhammadans— as in Gnjr^t, but including 

AwSns. 
V. Hindus — (I) Brahmins, Khatris, Aroras; (2) Bair6pi4s 
and Lab^nas ; (3) Zargars and Bhdti&s ; (4) religious 
sects. 

At the revised settlement in 1891-92 there was no fresh 
enquiry or attestation of the old record. But Captain Davies, 
the Settlement OflScer, made an English abstract (Volume IX, 
Customary Law) and reviewed the answers in detail,, adding 
occasionally his own opinion on the point in question, and 
giving all the known judicial decisions beariug on it. 

In his general remarks, he observes that the Hindda 
generally follow, the same customs as in other parts of the 
Province; but that the Labanas, the only large landowning class 
amongst them, approach more nearly to the Muhammadans, 
who all follow very much the same customs. 

(18). Oujrdnwdla. — A separate vernacular record was pre- 
pared for each of the three tahsils of Gujranwdla, Wazlrabad 
and Hafizabad by Mr. O'Dwyer during the revision of settle- 
ment just completed. 

The answers of the different tribes, or groups of tribes, 
are shown in separate columns. As already observed. Captain 
Nisbet^s notes on the records, prepared by him, are very meagre, 
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^°^^' ^^' and no EngUsli sommary or review has yefc been, prepared by 
Mr. O'Dwyer, bat tlie one given in the appendix has been 
made by me from extracts from Mr. O'Dwyer's vernacular 
records. 

' (19). Montgomery, — In Montgomery the chief tribes are the 
Kharrals and Kathids and Si^Is, who are found along the banks 
of the B&vi^ and claim a Bajpdt origin^ and the Wattus and 
Joyahs^ who are found on the Sutlej. The centre of the 
district or " Bar*' is little more than a desert, except where 
canals have penetrated. 

A Riwdj-i'im was prepared for each tahsil in vernacular 
during the revision of the settlement in 1870-72. No English 
translation, or abstract of it, has been made ; but Mr. Furserj 
the Settlement Officer, notices the subject in his Final Report. 
He says that the record must be received with caution ; he 
found that the questions were often not fully understood, and 
that in some instances even wrong terms were used in them . 
the people were often ready to answer *' yes" or '* no" on points 
on which there was really no custom ; e. gf., adoption, which is 
very rare, or on which custom is very doubtful, e. g., the 
circumstances under which gifts can be made to daughters, or 
at what degrees agnates exclude, or cease to exclude them 
from succession. But, even after making full allowance for 
all this, Mr. Purser considers the record of undoubted value 
as correctly representing the general opinions of the people. 

(20). Jhang.— The great majority of the Jhang villages, 
where these are held by village communities, belong to the 
Sidls. A full account of this tribe, and of the district generally, 
is given in his Final Eeport by Mr. E. B. Steedman, C.S., who, 
with Mr. (now Sir Frederick) Fryer, C.S., conducted the revision 
of the settlement in 1874-80. There are also many families of 
Sayads holding considerable tracts. Mr. Steedman found the 
customs throughout the district so much alike that only a single 
record was prepared in vernacular for the whole. No English 
translation or abstract of this has been made, and, in noticing the 
subject in his Final Eeport (paragraph 245), Mr. Steedman mere- 
ly observes that too much reliance must not be placed on the 
record, and that he has recorded his own opinion in it where this 
seemed necessary. 

(21). MuUan. — The general features of Multan resemble 
those of Montgomery and Jhang. The northern part of the 
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district is occupied by the Sidls aslin Jbang. Along the banks Chap. II> 
of the Cbenab and Sutlej tbere are fairly strong and bomo- 
geneous village communities of various Jat g6t$, and several 
villages are held by Sayads. But the centre of the district is 
merely a continuation of the Montgomery B4r^ and the villages 
in it are, generally speaking, mere collections of wells, formed 
for the purposes of revenue administration. During the revision 
of the settlement from 1873 to 1880, a record of tribal custom was 
prepared for each of the five tahsf Is, and I myself, as Settlement 
Officer, fully translated and reviewed this. My work has been 
published in connection with the Customary Law series, but is 
not numbered as one of its volumes. In my review I remarked 
that, although the assertion of various tribes or families that 
they followed Muhammadan Law could not be accepted as true, 
yet the principles of that law had undoubtedly influenced 
custom, 60 as to make the rights of daughters and the power of 
gift more extensive than in other parts of the Punjab. This, 
I thought, might be attributed to the existence of a separate 
Muhammadan dynasty at Multan down to comparatively recent 
times (A. D. 1818), and the generally lax constitution of the 
villages. 

(22). Muzaffargarh.^^The revision of the Muzaffargarh 
settlement proceeded, under Mr. E. O'Brien, C. S., simultane- 
ously with that of Multan. As regards tribes (of which Mr. 
O'Brien gives a full account in his Final Beport History and 
Custom), there is a strong similarity between the two districts. 
Both formed part of the old Muhammadan kingdom, and speak 
the same dialect. In paragraph 16, page 107 of his Final 
Report, Mr. O'Brien says that a Biwdj-i'dm had been prepared 
for each tahsil (Muzaffargarh, Sana wan and Alipur), but no 
translation or review of this has ever been published, nor is the 
subject mentioned further in the Final Report. 

(23). Jhelum. — Returning northward, we find the country 
between the Jhelum and Indus, to the north of Jhang, divided 
into the Jhelum, Rawalpindi and Shahpur districts, all much 
alike as to population and history. I have already explained 
how Mr. A. Brandreth made the first attempt to record general 
custom when he carried on the Jhelum settlement. In the 
specimen of the record, prepared by him, attached to his Final 
Report, the tribes whose answers are recorded are the Janjuahs, 
Khatris, Brahmins, and Awdns. The principles laid down are 
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^°^^' ^^' (1) that a daughter canDot succeed in the presence of near 
agnates; (2) that if a widow gets into diflSculties and has to 
raise money, she should hand the land over to the agnates ; 
(3) that the Tchdnddamddy or gharjawdi, as such has no right ; he 
can only succeed under a special gift. 

Mr. Brandreth's settlement was revised between 1874 and 
1880 by the late Colonel Wace who commenced^ and Mr. R. &. 
Thomson, O.S., who finished the work, and wrote the Final 
Report^ Records of tribal custom were prepared in vernacular 
nnder the name of Riwdjndmahs, and copies of the 
principal clauses of these were placed with the record of rights 
of each village, not to form part of tile record, but only for 
facility of reference. The subjects treated of are :— 

I. — Inheritance amongst sons. 

II. — Rights of daughters. 
III. — Rights of widows. 
IV.— Adoption. 

V.—Gifts and wills. 
VI.— Marriage and divorce. 

No separate English volume has been prepared, but Mr. 
Thomson reviews the record very fully in paragraphs 218 et aeq. 
of the Final Report. He considers the record generally accurate ; 
but it should not be too implicitly relied on in particular cases, 
as ^' most customs in Jhelum are subject to variations which 
have not been recorded.^' He summarizes, and gives his 
opinion on the answers under each head, and in paragraph 230 
notices special customs peculiar to certain families. His account 
of the chief tribes and their distribution in the earlier part 
of his report is very full and complete. 

(24). Rdwalpindu — The first regular settlement was made 
by Major Cracroft, and reported in 1864. Customs were as 
usual recorded in the Wdjib-ul-arz, and the points noticed by 
the Settlement OflBcer are that daughters are excluded from the 
succession by any agnate, but' that in some endogamous tribes 
there is a custom of giving daughters land in dower. 

The revision of the settlement was completed by Mr. F. A, 
Robertson, C.S., in 1885. He observes of the district generally 
that 87 per cent, of the population is Muhammadan, and that 
of the 13 per cent. Hindus^ the great number ate priests or 
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traders ; there are no Hindu tribes of any importaDce. The ^"^^' ^^- 
Muhammadans are nearly all converted Hindiis (the claim of 
the Ghakkars to a Muhammadan origin is considered very 
donbtfal)^ and T^ith the exception of the numerous groups 
classed as Rajputs, they are divided into well-marked tribes. 
But the holdings of the various tribes are not cocjpact^ and 
custom is tribal rather than local. The Settlement OflScer says 
that^ except amongst the hill tribeSi the growth, or maintenance 
in its integrity, of custom has been much interfered with by 

(1) the general anarchy which prevailed before British rule; 

(2) the ascendancy in the different tribes of chiefs or leading men 
who have overridden custom. Even at the present enquiry it was 
often difficult to say how far the answers were truly statements 
of custom, or merely the expressions of the views of interested 
individuals. The, Settlement Officer has, therefore, freely 
recorded his own opinion, both in the record itself, and in the 
translation and review (Volume VI of the Customary Law series); 
and this opinion is entitled to much weight. In no single 
instance was Muhammadan Law said to be followed. 

(25) . Shahpur.-^The first settlement was made by Captain 
(now Sir William) Davies and Mr. Gore-Ouseley, C.S., in 1866. In 
the Wajih'Ul-arz, the only record made of custom, there were 
certain " rules of succession,^' but these were to a great extent 
framed by the Settlement Officer himself. In the Final Report 
Captain Davies says that the general feeling is very strong 
against the succession of daughters or their sons or husbands, 
whose claims he himself considers to be '' in accordance with 
natural justice,'' and in suits by agnates to contest such 
claims *' it was only by a resort to arbitration that any portion 
of the estate could be secured to the son-in-law." Attempts by 
widows to transfer an estate to him by gift were, however, 
invariably disallowed as opposed to local custom. 

The revision of the settlement of 1866 is still in progress 
under Mr. J. Wilson, C.S. No doubt a volume on Customary Law 
will be prepared with the same excellence as in Gurgdon and 
Sirsa. But the answers to the different questions will not even 
be attested until Mr. Wilson's return from furlough in Novem- 
ber next. It is therefore impossible to review the Customary 
Law as a whole ; but I have obtained copies of the rough 
answers on the more important points, and have noted them 
under the proper heads. Apparently a single record is being 

fil 
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Chap. II. prepared for the whole district^ with the answers grouped 
according to tribes under each qnestion. 

(26). Hazdra. — There has been only one settlement o! 
Haz&ra^ the one made by the late Colonel (then Captain) 
Wace, in 1868-74. The information necessary for the com- 
pilation of the record of castom was first obtained in the form of 
answers to questions framed by Captain Wace ; but the record 
itself was drawn up in the form of a statement of the custom 
of each tribe after checking the answers by a reference to the 
village pedigree tables, and noting the Settlement Officer's own 
opinion. A vernacular summary of the record is contained in 
a book published under the title of '' Taw6rikh-i-Hazara.'* 
There is no separate English abstract or review ; but the subject 
is dealt with very fully in Captain Wace's Pinal Report. The 
chief points noticed by him are : — 

I.— -Dower is always formally fixed, and occasionally it 
nominally includes land. But the claim is almost 
always settled by the husband, on taking his wife 
home, giving her some small present of moveable 
property, on which the wife remits the balance of 
her dower. Where, however, land is given, it 
becomes the absolute property of the wife. 

II, — Wills are quite unknown ; but gifts of sttiall plots 
of land are sometimes, though rarely, made to 
daughters. 

III.— -Adoption is practically unknown amongst Muham- 
madans. 

IV.— Daughters are excluded by all agnates ; but 

married daughters, when there are no p . 
succeed on a widow's tenure, till marriage. 

V. — Sales are very rare, and regarded as dishono ,aiable. 

-— ^re ■ 

VI. — A father may make an unequal distribution.^^ |i oiliia 
estate amongst his sons; but it must be a iC^ |tompleti6 
and final one " and not greatly at varia y f^j^iyiCQ with 
the proper shares." \ ^ 

(27). Peshawar. — With the exception of a few HiniV -MuaiB 
the Qashah, and in the villages of Fir Sah^q and Kund Ifa Ae 
landowning population is entirely Muhammadan, divided ^^^ {or 
the most part into well known tribes of purely Muhammadl 
origin. The enquiries into tribal •custom were made in 18 ] 
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on questions framed by the late Cobnel B. Q. HastingSi Chap, n. 

Settlement Officer, relating to the following points :— 

I. — Rights and powers of widows. 

II,— Succession amongst sons. 
III.— Rights of daughters. 
IV. — Adoption. 

V. — Alienation. 

The questions were first circulated amongst the leadinjg 
men of the varioas tribes ; then meetings were held for each 
tahsil, and the answers recorded both as to what the custom 
really was, and what the people wished it to be in future. 
Examples and exceptions were called for and the village 
pedigree tables searched for them. As in Hazdra, a vernacular 
summary of the record has been published under the title of 
*' Tawdrlkh-i-Peshiwar,^' and although there is no separate 
English volume the subject has been very fully noticed by 
Colonel Hastings in his Pinal Report. He observes that many 
of the tribes assert that they follow Muhammadan Law, although 
this assertion is entirely opposed to the most patent facts. The 
main points noted as regards custom are — 

I.— 'That the widow is never allowed to take the estate, 
or any portion of it, absolutely. She is said by 
some tribes to have the power to sell her theoretical 
share for certain necessary purposes {e.g», a pilgrim- 
age), but no instance can be given of her doing so. 
The general custom is for her to take (of course 
only in the absence of sons) the whole estate on a 
life interest, but some tribes would allow her 
maintenance only. 

II.— Scms succeed equally, except in Yusafzai, where the 
chundavand rule prevails. 

III. — Daughters cannot succeed as heirs, and, in the vil- 
lages which say they follow Muhammadan Law, the 
instances given of their doing so are really instances 
of voluntary gifts by brothers. But it is universally 
admitted, except in Tappah Razzar, where daughters 
are allowed under no circumstances to take land, 
that a father may gift land to his daughter; and such 
gifts as dower are not unusual. Without a gift 
neither a daughter nor her husband or her sons can 
succeed. The people wish to make a written gift 
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Chip. II. necessary in future. On the daughter's male issue 

dying oat the land reverts to her father's agnates. 

IV. — Adoption is practically unknown. 

V. — Except in Tappah Itazzar, a proprietor may, it is 
said, do what he pleases with his land, and distribute 
it as he likes amongst his heirs. 

Colonel Hastings' settlement is now being revised by 
Mr. L. W. Dane, O.S., but the part of his work relating to tribal 
custom will not be completed in time for the result to be used 
in this review. But he has told me that he has noticed 
constantly the point already noticed by Colonel Hastings, riz,, 
the persistency with which certain tribes assert, in spite of all 
facts, that they follow Mnhammadan Law. His explanation of 
this is simple and no doubt true ; the people are absolutely 
Ignorant of what the Muhammadan law really is, and the 
inflnence of the mullahs prevents them from asserting that they 
follow any other rule. This is probably true throughout the 
Pnnjab. 

(28). Kohdt. — The settlement of the Koh&t District was 
commenced under the late Colonel Hastings in 1875 and finished 
in 1882 by Mr. Tucker, C.S., who wrote the Final Report. The 
district may be said to be held entirely by distinct tribes of 
purely Muhammadan origin, and the foundation of right in the 
villages is tribaldistribution. Mr. Tuckerin paragraphs 389 and 
890 of his Report says that each village has a separate statement 
showing its customs with regard to inheritance, &c., and that a 
single general statement has been prepared for the whole 
district giving the general customs regarding — 

T. — Inheritance, &c. ; 

Il.-'Veaha or periodical redistribution of land ; 
III. — Alluvion and diluvion ; 

and other information with regard to the district generally. 
Mr. Tucker makes no further remarks on the subject. 

(29). /iannti.-rThe Riwaj-i-dm was prepared by Mr. Thor- 
burn, C.S., and in the Final Report (there is no separate volume 
in English) he rejoices that there had been no previous attempt 
to record custom. There coold hardly be said to have been any 
at annexation ; but there was a strong feeling that women were 
mere chattels and coold have no rights to inherit, and that 
even only the capable fighting men of the clan bad a right to 



I 



KECORDS OF TRIBAL CUSTOM. 55 

the land. Asked for their role of law, the tribes would reply Chaf. II. 
"the Shara'* without the least idea of what it was, e.g., they 
would assert a full power in a proprietor to give away his land 
to whom he pleased, but could produce no instance of his having 
given away even a part of it. 

Custom was, however, growing up, founded on decisions of 
the Courts, based rather on equity and good conscience than on 
proved custom, and it had already become a general custom for 
widows to inherit on a life interest. 

The customs were recorded, in 1875, in a narrative form, 
based on answers in one code for each tahsil, the answers 
of the most important tribes being taken first, then others. 
The Settlement OflBcer admits that the answers often 
represent rather an opinion as to what should be the custom 
than custom proved by precedents, and that he in some 
instances had a good deal to do with '* moulding^' this opinion. 

His report gives a very ft^U summary of the record, and 
the conclusions arrived at are noted under their proper heads. 

The general scope of his enquiries on questions framed by 
himself covered — I. Kights of widows ; II. Inheritance ; III. 
Partition; IV. Power over property ; V. Miscellaneous. 

(30), Dera Ismail If/ian.— The Record of Tribal Custom 
was prepared, for thefirst time, by Mr. Tucker, C.S., about 1875. 
For the Muhammadans, one record was prepared for each tahsil; 
for the Hindus, one for the whole district. The Settlement OflSoer 
says : " There are many points on which there is no clearly 
defined custom; and in many casesit is a matter of doubt how 
far the custom as recorded by the people should be accepted.^' 
The Extra Assistant Settlement Officer has recorded his opinion 
in these cases. The Hindu customs generally are said to be the 
same as in other parts of the Province. 

Amongst Muhammadans, the only tribes who profess to 
follow the Shara in the matter of inheritance are the Babars, 
Khetrans, Biiuchis of Parimala and a few Sayads, though families 
professing to follow it are found all over the district ; and even 
the tribes who profess to follow the Muhammadan Law evade 
it in practice, e.g., a daughter on marriage is supposed to 
renounce her share, or reciprocal marriages are made, each side 
renouncing all claims through their wives; mothers are main- 
tained by the sons, and never take a share ; provision is made 
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Chap. II. for the sons of a son who predeceased his father. Tie Khefcrana 
refuse a share to a wife of another tribe and to a Khetran 
woman who marries into another tribe. 

By Customary Law^ a widow, when there are no sons, 
succeeds on a life interest, (she cannot alienate, even for necessity, 
without first applying to the agnates), and she loses her right 
on re-marriage, unless this is to a near agnate, in which case 
she retains the property and is succeeded by her husband. 
She is also allowed to practically adopt a near agnate, i.e., to 
take him to manage the property and succeed to it. 

Any agnate who can trace his descent from an ancestor 
common to himself and deceased, excludes daughters and 
widows from anything more than a life interest. But the 
Settlement Officer thinks that there is really no custom in 
favour of agnates beyond the descendants of a common 
great-grandfather, and the people of the Dera, Bhakkar and 
Leiah tahsils have agreed to this limit for the future. But it 
has not been agreed to in Tdnk or , by the Gundapur and 
other Path&n tribes of Eul&chi. 

The full blood excludes the half blood. 

The " right of representation " is fully recognized. 

Daughters inherit only as already stated. But where there 
are no sons, an unmarried daughter succeeds as a widow. 
Where a daughter inherits her right becomes absolute. 

The people generally have recorded that a proprietor 
cannot sell his land except for necessity, but the Settlement 
Officer says that the free right of a man to sell his own land 
to any one he pleases has never to his knowledge been 



The people generally say that a man may, during his life- 
time, distribute his property amongst his heirs as he pleases, 
but the people of Tdnk deny this. 

A distribution by will would be upheld if *' substantially 
just," but not otherwise.* 

Gifts to a daughter or son-in-law {iccompanied by posses 
sion are recognized even when there are sons, and a gift to a 
stranger would net be set aside except on special grounds. 

• See Chief Court judgment in Ciyil Appeal No. 866 of 1893 quoted in 
Fart III. 
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If a sonlesfl proprietor takes a son-in-law to live with ^"^' ^^' 
him and publicly proclaims him his heir, the latter will succeed 
even without a gift. Property gifted to a daughter or her 
husband passes in default of lineal descendants, in the opinion 
of the people, to the daughter's father's family, but the Settle- 
ment Officer thinks that it would pass to the husband's family. 

(31). Dera Ohazi ZAdn.— The district was settled by Mp. 
(now Sir Frederick) Fryer, C.S., with Mr. Tupper, C.S., as his 
assistant, and the Final Report was written in 1875. Four gene- 
ral volumes of Tribal Customs were prepared, one for each of the 
four tahsils, with separate volumes (1) for the Lfind, Legh&rf and 
Khosa tribes ; (2) for the Biloch tribes of the Jimpur tahsfl. The 
answers were generally attested by Messrs. Fryer or Tapper 
personally. The note on the subject in the Final Report is 
written by Mr. Tapper. The general features noticed are (1) the 
absence of village communities; (2) the origin of title by (a) 
tribal distribution, or (b) personal acquisition, (c) the ve$h. 
There is a very full account of landlord and tenant law, of 
the acquisition of proprietary rights and of mutual rights. 
The special remarks refer only to the general codes of Customary 
Law and exclude the tribes, said to be numerous, who profess 
to follow Muhammadan Law. The right of representation is 
not admitted by some of the Muhammadan tribes, but Mr. Tupper 
says this statement should be received with caution, and is not 
borne out by instances. 

Daughters generally do not inherit, but they get their 
legal shares, even when there are sons, amongst the Sayada of 
Dera Gh^zi Eh^n and the Makw&l, Malan, Yandata and three 
other Jat tribes. 

The hhdndddmdd is nowhere recognized. 

The daughter is excluded— 

I.—- By the male descendants of a great-grandfather 
amongst the Hindis of Sangarh. 

II. — By the male descendants of a grandfather among 
the Bilfichf s of R&janpur and J&mpur. 

III. — By brothers and their sons among other Bilfichfs. 
IV.— Only by sons and their male descendants among 
the Muhammadans of Dera Ghdzi Khdn. 

There is usually no distinction between the whole and half 
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Chap. II. blood. A father may distribute his property amongst his sons 
unequally; but, according to the Sangarh tribes, he cannot com- 
pletely disinherit them. If he has no sons, he has a full power 
of gift, at any rate to daughters and their husbands or sons. 

In pre-emption regard is paid to relationship. 

On what 9. Mr. Tupper's questions, which form the basis of the 

m the Riiodj'U greater part of these Riwaj't-dms, haye already been set forth in 
viewed. ' ^^^^' I do not propose to review any of the answers on the points 
contained in Part II, '^ Questions on Local Customs," except 
those relating to pre-emption, which I regard rather as a 
tribal than a local custom. I shall also omit many of the 
subjects. dealt with in Part I. The answers under the heads 
oi ** Betrothal," '^ Marriage and Divorce," " Bastardy " con- 
tain much interesting information ; tliey also tell us whether 
a tribe is exogamons or endogamous, a point wliich has a 
considerable bearing on the rule of succession, and they show 
how entirely the giving of a woman in marriage is regarded as 
merely a transaction between groups of agnates in the contract- 
ing gSts, to whom the wishes and feelings of the woman — if 
their existence could even be conceived— are matters of no con- 
sideration. These points are dealt with fully by Mr. J. Wilson 
at page 36 et acq, of his volume on the Tribal Customs of Sirsa. 
The consideration of the general effect of exogamy and endo- 
gamy falls more appropriately under another part of this 
work j it would be useless to attempt to give a list of exoga- 
mons and endogamous tribes, the custom of each tribe in each 
district must be looked for in its Riwaj-i-dm, But, speaking 
generally, it may be said that all Hindu Jats are exogamons 
that is, require a man to marry inside his own tribe, but 
outside his own and certain other gota; that Muhammadan 
Jats are in practice the same, although they are bound to admit, 
at least in theory, the validity of any marriage allowed by 
Muhammadan Law ; and that purely Muhammadan, tribes are 
endogamous, allowing indeed marriage with any Muhammadan 
outside the prohibited degrees, but in practice marrying as far 
as possible women of their own subdivisions, or even families. 

"Guardianship and Ward" and "Partition" are now 
regulated by legislative enactment, although the answers under 
these heads may still be found useful on some minor points. 
"Stridhun," or the special property of women, has no existence 
in the Punjab^ as far as land is concerned. The subjects 
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on which I shall now proceed to review the answers are there- ^"^^' ^^' 
for© reduced to these— 
I.— Saccession. 
II.— Power of disposal of property— 
i. by sale or mortgage^ 
ii. by adoption, 
iii. by gift, 
iv. by will. 
IIL — Pre-emption. 

Succession. 

10. I do not think it necessary to review all the answers of 
the Riwdj'i'dms on the subject of snccession, for on many points Successioo. 
the custom is so well known and has been so fully recognized 
by the Courts, that to quote either the Riwdj-Udms or judicial 
decisions in support of it, would be superfluous. It is, for in- 
stance, as pointed out by Sir William Rattigan at page 9 of 

his Digest, a perfectly established general rule: Genend princi- 

ples. 
(]}. That an estate descends in the male line only. Agnatic suo- 

, cession. 

(2). That the simple rule of succession is to treat the 
estate as if left by the last male in the family tree who has left 
male heirs, e.g,, a man dies sonleSs ; his brothers do not 
succeed as brothers, but as the sons of the father to whom the 
estate reverted on the sonless man's death, and if there are no 
brothers, the mother usually succeeds on a life interest, not as 
a mother, but as the widow of the father, the assumed last 
owner. 

(3). This is the principle to be applied, however many Right of repre- 
generations the estate may have to go back, and in applying ^"*»^^°- 
it the " right of representation/' that is, the right of every 
descendant in the male line of the ancestor to whom the estate 
has thus reverted, to take his share without reference to the 
date of his father's death, is universally recognized. 

(4). That whilst this rule of agnatic succession excludes all Life interest of 
females, the widow and the mother, in default of male descend- ^^ ^^' 
ants, are usually allowed to hold the estate on a life interest, or 
till re-marriage. 

To these four cardinal propositions may be added the 
principle that amongst the agnates themselves male descent 
alone is regarded as the basis of right, and the shares of 
all sons are equal. No doubt descent through mothers, either 
in the form of the chundavand rule^ or. in the form of varying 
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^°^^' ^^' son's shares according to the tribe of the mother, is still 
recognized by some tribes, and in some families rather than 
tribes there is a recognition of the right of the eldest son to a 
larger share of the estate, or even to the whole of it. Bat 
in all these cases it is for the person alleging an exception to 
the general rale to prove it, and it wonld^ be useless, and almost 
impossible, to attempt to frame any complete list of the answers 
indicatiojg the existence of an exception. 



Bights 
femalei. 



of 



Widows and 
mothers. 



11. The custom regarding the rights of females requires 
farther consideration. I do not propose to examine in detail the 
answers relating to widows and mothers. As already stated, 
the general rule undoubtedly is that, in the absence of sons and 
their descendants in the male line^ they take the land on a life 
interest. It may of course be possible for a widow to prove in 
any particular case that she is entitled to take the estate, or a 
specific share in it absolutely, but the proof required would be 
of the strictest kind*. Even the purely Muhammadan tribes 
of the frontier, who profess to follow Muhamipadan Law, do^ 
not usually admit her right even in theory, and those who do 
admit it in theory evade it in practice. Her right to hold the 
estate for life originated in her undoubted right to maintenance, 
and many tribes still acknowledge the latter right only. 
Where the widow is allowed to take the estate on a life interest, 
she naturally is incapable of creating any charge on it extend- 
ing beyond her own life, except for '* necessity," which is 
usually defined as payment of her husband's debts and the 
Government revenue, the performance of obligatory religious 
ceremonies ia connection with his death, the marriage of his 
daughters, and the necessaries of life for herself. Even when 
she has to raise money for ^' necessity, '^ most tribes say that 
she must, in the first instance, apply to the agnates for the 
required sum, and some tribes even say that if for any 
reason she cannot manage the land without encumbering it, 
she must surrender it to the agnates, and be content with her 
original right of maintenance. In all cases the widow forfeits 
her rights by re-marriage to a stranger. As to whether she does 
so or not when she is re-married, or passed on, to her husband's 
brother or next agnate, custom differs; so it 4oes as to 
how far unchastity involves forfeiture. The general principle 
appears to be that if a widow leaves her husband's 
house to live with another man, with or without marriage, 
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she undoubtedly forfeits all her rights in bis land, but if she Chap. II. 
can maintain her position in the house she maintains her 
rights in the land also. This is probably what those tribes 
mean who say that mere secret immorality does not, but open 
and notorious profligacy does, entail forfeiture. 

12. Like the widow, a daughter has, till marriage, Daughters, 
a right of maintenance, and some tribes, though far more rarely 

than in the case of a widow, allow an unmarried daughter, in U«"na"i«d« 
the absence of sons, to keep the land till marriage in satisfaction 
of this right. It is unnecessary to give a list of these tribes ; 
such a limited tenure of the land is obviously not really a 
succession as heir, and as girls are almost invariably married 
whilst still children, and as the actual management of the land 
must almost always remain with the. agnates, it can hardly - 
ever be of any practical importance whether this right 
is nominally admitted or not. The right, however, is 
extended by some tribes which admit it to the case of a daughter 
who has married, but who has, on widowhood, returned 
to her father's house, and here the custom may be of practical 
importance. But cases under it must be very rare. 

13. Where the succession of a married daughter is Married, 
allowed, the general principle is that she succeeds not as an * 
ordinary male heir, but merely as the means of passing on the 
property to another male, whose descent from her father in the ^^ £ 
female line is allowed under exceptional circunlistances to count as*^®'' "«*^^ 

if it were descent in the male line. She will indeed continue to allowed to sue- 
hold the land in her own name, even after the birth of sons and*^^' 
their attaining majority, fprher own life, but she has no more 
power over it than a widow would have. If she have sons, the 
estate will of course descend to them, and their lineal male issue 
in the usual way. But if she have no sons, or if their male 
issue fail, the land will revert, except in some special instances 
where her husband is allowed to hold for his life, to her father's 
agnates, just as it would have done if no exception to the 
general rule of agnatic succession had ever been made in her 
favour. This is the general rule laid down in the Biwdj-i'dm in 
which the subject is noticed at all, and the only exceptions 
recorded are in the following districts : — 

In Multan'it is said that where a daughter succeeds at 
all she succeeds absolutely, that is, with a full power 
of disposing, as she pleases, of the property, which 



62 TEIBAL LAW IN THE PUNJAB. 

^^^^' ^^' will on her death pass not to her father's agnates 

but to her husband and his family. 

In Dera Ism&il EhSn the same is said. 

Thefreneral 14. It is clear that under the general rule of agnatic 

they are exclu- succession a daughter can never inherit. Whatever favour 

agnates. cttstom may allow to be shown her under the form of a gift, 

the daughter is not, and cannot be, one of the wdrisdn yakjaddij 

or group of agnates, amongst ^hom the estate of a sonless man 

is divided on his death, and who control his action during his life. 

This is the general principle laid down in all the Riwdj-i-dms, 

and the Settlement Officers of Umballa and Bannu say that 

even if there are no agnates at all the estate would not pass 

to or through females, bat would pass to the tribe or village 

Exceptions, community. It is unnecessary to give a list of the answers in 

which this principle is laid down, but I will now notice all 

those in which a different custom is asserted. 

(l)Wlien there 15. The first and most extreme case is that of the tribes 
are sons. 

who assert that custom is not followed at all, but that daughters 

take their legal share by Muhammadan law even in the presence 

of sons. This is asserted only by- 
Some families in Maltan ; 
A few Sayads in Firozpur ; 
Some tribes in Peshfiwar ; 

the Sayads, Makwfil, Malan, Vandata, and three other Jat 
tribes in the Dera Ghizi Kh&n tahsil of the Dera Qh&zi Khan 
District. 

As regards Multan, in my review, as Settlement Officer, 
of the Riwdj'i'dm of that district, I expressed my opinion that 
although in some tribes and families custom was undoubtedly in 
favour of allowing gifts to daughters, it was very improbable that 
a single family could be found in which daughters took their 
legal shares under Muhammadan law in the presence of sons. 

In Firozpur the Settlement Officer says that the Sayads 
could give no instances of daughters thus succeeding. 

In PeshSwar the Settlement Officer says that all the 
instances given turn out on examination to be merely cases of 
voluntary gifts by brothers. 

In Dera Gh&zi Khan no opinion is expressed as to the 
correctness of the answer recorded. Probably no instances are 
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given, or, if given, the result of an examination would be the Chap, it. 
same as in Peshdwar. 

16. A larger number of tribes admit custom, with its general (2) When there 
prmciple of agnatic succession, and not Muhammadan law, to be 

their rule, but say that the general principle is limited, and 
that daughters succeed in default of agnates of a particular 
degree, or mention the agnates who exclude them, thus implying 
that in default of such agnates daftghters would succeed. 

They are said to succeed in the absence of, or to be excluded 
by, male lineal descendants in — 

Ourgdon by the Sayads and Shekhs. But Mr. Wilson, 
the Settlement OflBcer, believes that the true custom is that 
they are excluded by any agnate who can trace his descent 
from a common ancestor who has held the land ; 

Sirsa by some Rdins, a strictly endogamoua tribe. 
But the Settlement Officer thinks the existence of the custom 
very doubtful, and points out that if, or where, it does exist, the 
only effect of it is to pass the land to a near, if not the nearest, 
agnate ; 

Umhalla by the Sayads, Shekhs, and Rains; 

Ludhidna by the Awans, Gujars, Labdnds, and Dogars, 
provided the daughter never left her father's house after mar- 
riage ; 

Gurddspur by the tribes of the Shakargarh tahsil generally) 

Jhang all the Muhammadan tribes say that she succeeds 
only if married to a near agnate ; 

In Muzafargarh the Sayads say the same, but the Muham- 
madan Jats, Birfichis and '' Miscellaneous Tribes" do not make 
this reservation ; 

Bohtak by the Afghans of the Gohana tahsil. 

17. No tribes, except those who say that daughters succeed (3) where 
even when there are sons, say that they exclude brothers and t^^I? ^™ 
brothers sons. 

As regards first cousins, i.e., agnatic descendants of the (4) ^^^^^ 

grandfather in there are des- 

cendants of 

Sazdra, the general rule, as stated by the people, is8"^^*^^er. 
that of exclusion by any agnate, but the Settlement Officer's 
opinion is that in default of brothers and their issue it is very 
difficult to say what the custom really is ; 
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Chap. II, Deta Ghdzi Khan, the Biluchis generally mention 

brothers and brothers' sons as the agnates who exclade ; and in 

Shahpur some Ehatris of Bhera say that a daughter 

excludes an nncle and his sons. 

(6) Whore 18. The descendants of the great-grandfather are given 

there are des- , ,. . . o o o 

oendants of as the limit in— 

ffreat-grand- 

»<^er. Ourddapur, i.e., the Settlement OflBcer, Mr. L. W. Dane, 

thinks this the proper interpretation of the ^' near agnates,'^ 
who are generally said to ezclnde the daughter ; 

Lahore the general rule is total exclusion of the dangh* 
ter, but the Bdjpdts, Dogars and Ar&ins say that she inherits 
" if there is no agnate nearer than the fifth generation.^' 

Bawalpindi the general rule is that the daughter is 
excluded by ^' any agnate whose relationship to the deceased 
can be clearly traced," but some tribes say only by a *' neaj 
agnate *^ : their definition of this term varies from two to ten 



Dera Ismail Khdn this is the general answer, and the 
Settlement Officer concurs in it; 

Dera Ohdzi Khdn by the Hindis of Sangarh ; 

Shahpur the Khukran Khatris of Bhera say that a 
daughter is excluded by the agnatic descendants of a grand- 
father {ddda), but excludes those of a great-grandfather 
{parddda); 

HoBhidrpur the Sayads say that the daughter succeeds 
in the absence of brother's sons, and some other tribes pat 
various more distant limits to her exclusion. 

19. The descendants of the great-great-grandfather are 
ants of the given as the limit of excluding agnates in— 

great-great- 

grandfather. Umhalla generally, but the Settlement Officer's opinion 

on the point has already been given ; 

Ludhidna by a group of Hindu Jats, by the Muham- 
madan Jats, and the Bdjputs of the Ludhi&na tahsil. 

Other limita. ^^* ^^™® ^™^*' ^^^ clearly defined and not mentioned in 

any of the preceding paragraphs, is said to exist in the follow- 
ing districts : — 

Bannw.— It is said that the agnate must be near (karrih wa 
jaddi)^ but the Settlement Officer's opinion a3 to the real 
custom has been given above. 
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JAe/ttm.— An agnate '' within any reasonable distance *' is ^h^p. ii. 
said to exclude. The Settlement OflScer says that he has"^ 
known agnates in the eighth degree exclude^ and that it is donbt- 
fal how much farther the pdwer of exclusion would extend. 

21. I think that the general conclusion to be drawn from General mean- 
these answers regarding limits is this. Where the limit is aiS5we»l**^ 
very close one, i.e., where it is said that daughters succeed in 
default of male issue and in preference to brothers^ or civen in 
default of brothers and in preference to other agnates, the people 
giving the answer must be taken to at any rate mean what 
they say^ and a sufficient number of instances should be forth- 
coming to enable us to say whether the answer is correct or 
not. When we get beyond this limit, I very much doubt if 
a sufficient number of instances could be found to prove any 
custom^ such as the exclusion of a daughter by agnates of one 
generation, e.g.y descendants of a great-grandfather, and her 
succession in the presence of agnates of one generation higher. 
It is hardly necessary to say that the fact that the most extreme 
known instance of her exclusion was in the presence of agnates 
of one generation is no sufficient ground for presuming that 
she would succeed in default of such agnates. She would 
certainly have to produce instances of such succession, sufficient 
to prove that it was her actual right by custom. It might 
often happen' that the estate was small and the group of 
agnates amongst whom it would be divisible very large. The 
succession might be allowed to take place simply because it 
was worth no one's while to contest it. I also much doubt if 
the people themselves really meant to lay down such a hard- 
and-fast principle. Probably they reasoned much in this way : 
they held, as a general principle, that for any man to succeed 
to land inside a village community he must be a member of 
this community, and be able to trace an agnatic descent from 
an ancestor who actually held the land. Strictly speaking, 
this principle would apply equally whether there were daughters . 
or not, and in default of the agnate just described the land 
would, as observed by the Settlement Officers of TJmballa and 
Bannu, pass to the village community, or the tribe. But it 
is very improbable that these bodies would enforce their rights 
if there was a daughter, especially if, as would constantly be 
the case, the daughter was living with her father at the time ot 
his death, and perhaps already in possession of the estate 
even before his death. It would thus be easy for^ if not a 

f 
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Chap. II. custom at any rate a general feeling to grow up, that in the 
absence of the agnate above described the daughter succeeds. 
But in endeavouring to express this feeling, or custom, the 
people would certainly not attempt to describe the agnate in 
whose absence a daughter succeeds in the abstract terms in 
which I have described him. They would, according to their 
common practice, use a concrete term ; they would consider 
how far the pedigree tables of their own village or their 
own family went back, take the ancestor from whom the exist- 
ing groups of agnates, their own todrisdn yah jaddi, traced 
their descent, and name him, whatever his generation, as mark- 
ing the limit of the exclusion of daughters by agnates* 
Taking both the answers themselves and the remarks of the 
Settlement OflScers on this subject as a whole, this is, I think, 
clearly their real meaning. 

22. Daughters' sons are nowhere recognized as having 

any independent rights. How far they may be adopted, or how 

far gifts may be made to them, will be seen hereafter. Their 

right to succeed as heirs is entirely confined to their right to 

succeed their mother in the exceptional cases in which she 

has been allowed to succeed as a daughter. This right is 

undisputed. 

Daughter's 23. Precisely the same remarks apply to the daughter's 

hh^Amdd husband. Sir William Rattigan, in paragraph 27 of his Digest, 

or gharjawdi. jn speaking of custom on this point as indicated by judicial 

decisions, says :— 

''A resident son-in-law, or khdnadamdd, was, under 
some of the older decisions, recognized as heir to his father- 
in-law's estate in default. of male issue. 

'^ But according to the more recent decisions it is his wife, 
as a daughter, and his male issae as grandsons, who, by reason of 
her continued residence with her father after her marriage^ 
are alone intended to be benefited by the custom.*' 

This paragraph represents perfectly correctly what may be 
called the general ideas of Punjab officers on this subject. 
There was, and is, a very general idea that the custom of 
making a " resident son-in-law '' is very general throughout the 
Punjab, and that it of itself confers rights either, as was formerly- 
supposed, on the son-in-law himself, or, as now believed, on the 
daughter, or rather on her sons. But this idea is in no way 
supported by the JRvcdj4-dm8. In the first place, even the 
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practice of taking a son-in-law and his wife into the house is ^"^^' ^' 
not nearly so common as generally supposed ; in many districts 
it is said to be altogether unknown. Where the practice does 
exist, the benefit to be derived from it is no doubt regarded by 
costom as one to the daughter's sons, and not to their father 
personally. But by custom mere residence in the father's 
house confers no rights on the daughter, her huBband, or her 
children I it merely, in some districts or tribes, allows greater 
freedom of gift or adoption in such cases. It is expressly stated 
in all the Riwdj-i-drM that without a distinct gift, or adoption, 
or proclamation of appoiutment as heir, no right of succession 
is conferred by residence. The only answers at all in a 
contrary direction are : 

In Sidlkot some tribes in 1865 expressed an opinion that 
a khdnadamdd would succeed in default of sons ^'if he 
renounced all claim to his own father's estate/' 

In Hdwalpindi the Ohakkars, Ehattars, and B&jpnts 
(except the Chauhans) and the Hindus (except those of Eahdta), 
who are, however, nearly all priests and taraders, say that in 
these cases the daughter {not the husband) is entitled to 
succeed in default of sons. 

In Hoahidrpur the Jats of Qarhshankar say that a khdna^ 
damdd succeeds in default of sons. 



Poujer ofdispoial of properly. 
24. Having thus reviewed the Customary Law regarding General re- 
succession to an estate on the death of its owner, I will proceed power of sale. 
to consider it with regard to the power of the holder to deal 
with the estate during his own lifetime. Th^ first point to 
consider is his power to sell or charge the estate for his own 
benefit. If this power is absolutely unrestricted, it would neces- 
sarily follow that there was an equally unrestricted power of 
gift and adoption. It would not so necessarily follow, though it 
might be inferred, that, if the latter power is unrestricted, the 
former must be unrestricted also. A man might be trusted not to 
alienate an estate for the benefit of others, although he certainly 
could not be trusted not to alienate it for his own benefit. But 
wherever the power of gift or adoption is restricted, there 
must necessarily be restrictions on the other power also, and it 
must be presumed that the cases in which gifts or adoptions 

r 1 
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are allowed are the only cases in which alienation^ except for 
necessity, can take place at all, or at any rate that a sale 
could only be made to persons to whom the estate could be 
passed by adoption or gift. 

25. What is the natural presumption attaching to an estate 
which its holder has obtained as a member of a tribe or village 
community is fully discussed in the Full Bench rulingf of the 
Chief Court published as No. 107 of 1887, Punjab Record, which 
will be noticed more fully later on. It is sufficient to say here 
that it was the unanimous opinion of the Court that the initial 
presumption (which might of course be rebutted by other 
evidence) was that the holder of such an estate could not 
alienate it except for necessity. This natural presumption is 
fully supported by the records of custom. The Wdjib-uUarz of 
the early settlements seem hardly to have contemplated 
the possibility of any one voluntarily parting with his land; tbe 
usual entry is to this effect: ''Hitherto there have been no 
sales or mortgages in this village, but if at any future time a 
proprietor should wish to sell or mortgage his land in order to 
pay the Government revenue or to provide for his own necessities 
{zdti zarurat) he must first offer it to his near agnates.'' 

In the Bivdj'i'dma prepared under Mr. Prinsep in 1865 
the last question was as to the power of a proprietor to alienate 
(1) ancestral, or (2) acquired property, or to divide it unequally 
amongst his heirs. There was a difference of opinion as to 
whether there was any distinction between the two kinds of 
property; the general feeling was that there was not. As 
regards ancestral property, the almost universal answer was that 
(except as regards a gift of a small portion in charity) the 
proprietor could not alienate it except for urgent necessity, and 
that he could not divide it unequally amongst his heirs. 

26. The only answers to the contrary were — 

In Sidlkot the Eal^ls, Dogars, and Fakhiw&rdhs said that^ 
if there are no sons, the heirs had merely a right of pre- 
emption. 

The Bairupids and the She^s, Moj^als and Pathans and 
Kakazals said that he could do as he pleased if there were no 
sons. 

In Amritsar the miscellaneous Muhammadans of Taru 
T&ran recorded that a father may, by a written deed, deprive a 



.^ 



BECOBDS OF TRIBAL CUSTOM. 69 

son of his share. Many tribes also said that, if a son was of bad Obap. II. 
liveliiiood and had a wife or sons, the father oonld pass him 
over and give his share to his wife or sons; bat, if the son 
had no wife or sons, the father conld not deprive him of his 
share. 

In Gujrdt the general answer was that, whilst a proprietor 
conld not alienate to spite a son or a brother, in other cases the 
heirs had only a right of pre-emption. 

In Kdngra, in Kula, all the tribes say that there is no 
distinction between ancestral and acquired property. 

The Brahmins, Khatris, and Rajputs say that a proprietor 
can alienate i{ there are no descendants of a grandfather; the 
Kanets say he can alienate to a ghair ahaJcha if none of the 
yak jaddia will give a full value. He cannot, howover, exclude 
an heir or distribute his property unequally amongst his heirs. 
No instances of alienation are given. 

27. In the later Biwaj'i'dms, prepared on the basis of Intiiekter 
Mr, Tupper's questions, the power of alienation is usually *" ^* 

treated indirectly, and the custom regarding it left to be 
inferred from the answers as to the power of gift. But in the 
following districts the general power of alienation is asserted 
or specially referred to :— 

In Eazdra a power of sale is said to exist, but sales are 
very rare and " regarded as disgraceful." And, although a 
proprietor may make an unequal distribution of his estate 
amongst his heirs, this must not be " greatly at variance with 
their proper shares.'^ 

In Eeahdwar it is said that, except in Tappah Bazzart 
a proprietor may do as he pleases with his land ; he may sell 
it or distribute it unequally amongst his heirs. 

In Bannu the people assert that a man may do what he 
pleases with his land ; he may sell or give away the whole of 
it; but the Settlement Officer says they can give no instance of 
his giving away even a part of it. 

In Dera hmdil Khan the people generally recorded 
that a man cannot sell his land except for necessity, but the 
Settlement Officer says that, as far as his knowledge goes, the 
free right of a man to do as he pleaseg with his land has never 
been questioned. His power to divide it unequally amongst 
his heirs is admitted everywhere, except in T6nk. 
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Oakf. II. In J)^fa Ohdzi Ehdn a proprietor may distribute his 

estate Qneqoally, but he cannot completely disinherit any heir. 

In Montgomery many of the tribes^ and 

In Shahpur the Hindis say the same. 

In Delhi the Brahmins of fiallabgarh assert that a 
father may distribate his property unequally; but all the 
other tribes deny this. 

In BohtaJc the general answer is that the only check on 
sales and mortgages is the right of pre-emption ; but in my 
abstract of the Rohtak Riwdj-udm^ given in the Appendix, I 
have given my opinion as to the trae meaning of this answer. 

Alienation for the benefit of others. 

SibntoaneSl ^^* ^^^ °®**' P^^°* '^^ Consideration is the power of the 

ute Qneqaaliy holder of an estate, not to alienate it for his own benefit, but 
amongst hem. ' ... 

to deprive his heirs of their right of succession by disposing 

of it for the benefit of some one else. His power to make 
an uneven distribution of his estate amongst his heirs them- 
selves has already been noticed. It is clear that castom 
generally gives him no such power; and that, even in the 
frontier districts where the existence of the power is asserted 
it is said by the Settlement Officers that the distribution wil 
only be upheld if it is substantially just and not greatly at 
variance with the proper shares. This is equivalent to saying 
that a proprietor has really no power to distribute his estate 
even amongst his heirs just as he pleases. The power of 
passing the estate to a single heir, or to a stranger to the 
exclusion of the heirs, by means of adoption or gift, rests on a 
different footing, and must now be considered separately. ^ 

Adoption. 29. It must be clearly understood that what is called 

" Adoption^' in the Biwdj-i-dms has little or no connection with 

Under Hlnda the adoption of Hindu Law. The latter is founded on a 
spiritual idea, varying from the belief that a son is necessary 
to save a man's soul from the " Hell called Pat," to the very 
natural feeling of regret that your line should become extinct ; 
that there should be no one to represent you in the family 
gatherings and offer the pind. The essence of the Hindu adoption 
being true sonship, all the rules regarding it are intended to 
give effect to this idea. The person adopted must be a mere 
infant; his mother must be a person whom the adopter could 
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have married ; there is a formal transfer of the palria poteatai Chat. II. 
from the natural to the adoptive father; there is the same 
religious ceremony as at the birth of a son : in shorty the only 
difference between the adopted and the natural son is the one 
which cannot be obliterated — the birth itself. 

30. Although adoption is, speaking generally, not re-J?^'^^ 
cognized by tribes of Muhammadan origin, but is recognized 

by tribes of Hindu origin, whether they have remained Hindus 
or become Muhammadans or Sikhs, it has, as already remarked, 
no connection with the adoption of the Hindu Law. No doubt 
in some purely Hindu tribes, it may be usual to call in the 
Brahmins on the occasion of an adoption as on other important 
occasions of domestic life, and the Brahmins may employ some 
fragments of the Hindu ceremonial. The answer of some of 
the tribes that the child adopted must be under a certain age 
may also be founded on some vague ideas of Hindu Law. But 
it is probably correct to say that there is not a single tribe 
or section of a tribe in which any religious ceremony, or any 
limit as to age is really essential to the validity of an adoption. 
I am of course speakiog of agricultural tribes, and not of the 
Hindus of towns, who may very possibly really follow the 
Hindu Law. The foundation of the customary adoption is not 
any idea of the spiritual benefits of sonship, but the practical 
benefit that will accrue to a sonless man from having some one 
to live with him and keep him company and help him to 
manage his land. In return for this benefit he offers the 
right of succession to his land. But the bestowal of this right 
necessarily involves the loss, at any rate to some of the agnates, 
of their own rights, and the admission of the adopted son as a 
member of the tribe or community. We should therefore expect 
to find that the Tribal Law (1) limits the persons from whom the 
adopted son may be taken ; (2) insists on a public announcement 
of the fact of the adoption. This is exactly what we find laid 
down in the Bmdj'udms. 

31. As regards the second point, we find that, ^^Ist P^egentaiioii^^ 
some of the answers describe certain ceremonies or formalities hood or public 

announcement 

as usual, they generally add that they are not aDsolutely of the adop- 
necessary. But the answers, one and all, say that there must 
be a public announcement of the adoption to the assembled 
brotherhood. No doubt in early times, before the establish- 
ment of a regular judicial machinery, the " assembled brother- 
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Chap. II. j^qq^ » acted as a Court of Justice. If the person to be 
adopted were not already a member of their body they would 
decide whether he should be admitted or not. If he were 
already a member, they would decide the objections of the 
nearer heirs whose rights were interfered with by the adoption. 
. Now that objections to an adoption can only be decided by the 
Civil Courts on a suit by persons directly interested, one of 
the objects of the assembling of the brotherhood has *passed 
away ; it is still usual to assemble it, and it may still exercise some 
influence by persuading the parties immediately concerned 
not to go contrary to tribal custom, or feeling, either in making 
or opposing an adoption. But the second object, that of 
giving the persons whose interests are affected due notice of 
the fact of the adoption, and thus enabling them to object to 
it either before the brotherhood or before the Courts, still 
remains. It may not be absolutely necessary that there should 
be a formal calling together of the brotherhood for this purpose 
at a given time and place, but it is essential that there should 
be a definite act done by the person adopting, intended to 
constitute the adoption finally, and that this act should be 
proclaimed in such a way that all interested in it may know it. 
It follows from this that a mere " continued course of treatment,^' 
however valuable it may be to corroborate other evidence, does 
not of itself either constitute or prove an adoption. 
Limita aa to 32. I have already stated that as a mneral rule tribes of 

the penon to a^ c? 

be adopted, purely Muhammadan origin do not recognize adoption at all. 
Some tribes, converts from Hinduism, and in Umballa and 
Ludhidna even some purely Hindu tribes, also refuse to 
recognize it. But the Settlement Officer of Umballa doubts 
this and thinks that the adoption at any rate of a near agnate 
would be generally recognized. Where any adoption is allowed 
the strictest limit is that which confines the choice to the 

The nearest nearest group of heirs, which lays it down that an agnate 
' descended from the adoptor^s father, i.e., a brother or 
brother's son, must be selected in preference to the descendants 
of the grandfather (first cousins and their issue), and so on in 
due order. In Ludhi&na all the tribes, except the Dogars, all 
the tribes in the R&ya tahsfl of Si&lkot, and in Lahore all the 
Hindu Jats and B^jpfits say that this is the rule. In Gurgaon 
and SirsS preference is only insisted on in favour of brother's 
sons, but most of the Biwdj-i'dms say that the nearer the 
agnate is the better. 
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83. The provision limiting the choice to some agnatCi one Chap. II. 
of the wdriadn yahjaddi, is so general that it will be sufficient Anysgiiate. 
to notice the exceptions to this rule. 

34. The first of these is naturally the one in fayonr of ^ogjiter'tor 

nit or f foil. 

near relations through females^ a daughter's or sister's son. 
Such an adoption is allowed— 

(i). With the consent of the agaates : 

. In Qurgdon and Sirsa Mr. Wilson says this is now the 
custom^ but the true old custom refused to allow it under any 
circumstances. 

In KohtaJc this is the general rule^ but see post. 

(n). Where there are no agnates : 

In Vmballa this is generally allowed. 

In Ludhidna, whilst most of the Hindu Jats say that a 
daaghter's or sister's sou can never be adopted, some Hindu Jats 
in Samrdla, all the Mahammadan Jats, and the Sainis allow 
his adoption ^* if there are no near agnates/' and the Settlement 
Officer would define ^' near agnates " as the descendants of 
the great-great-grandfather {naharddda). 

In Amritsar some tribes allow the adoption if there are 
no near agnates. 

In Ourddspur it is allowed, if there is no '' suitable" 
agnate, by the zamind&rs of the Shakargarh tahsils generally, 
those of Gurd&spur and the Muhammadans of Bat&la allow it 
only if he is also an agnate. The Hindds never allow it. 

In Sidlkot the majority of the tribes alloj7 it if there is 
no '' near " agnate. But some tribes of Jats in Daska, all the 
Daaka Rfijputs, and the Saroch B^jpdts generally, never allow it. 

In Kdngra, failing agnates, any one within the haum 
may be adopted. 

In Boahidrpur the adopting tribes of the Una and 
Loh&ru taluqas of the Una tahsil, the B&jpdts of Dasdya and 
the Brahmins of the three plain tahsils, allow the adoption of a 
daughter's son if there are no agnates. 

In Bohtah the tribes of the Bohtak and Jhajjar tahsil 
say the same. 

{Hi). Without any regard to the agnates : 

In Firozpur by the Muhammadan Jats and Ar^ins. 
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Chap. II. In Kdngra tlie general rnle^ as stated in tlie RiwdJ^i'dm, 

has just been given, bat Mr. Lyall thinks that the adoption, 
though denied to be valid theoretically, would generally be 
recognized in actual cases. In Kulu, and ampngst the Gujars 
generally, the leaum is the only restriction. 

In Ourddipur by the Brahmins and Ehatris. 

In Gujrdt by the Hindu Jats. 

In Peshawar by the few Hindfis there. 

Iq Delhi the Jats (Hindu and Mahammadan) generally 
allow this, if there are no yak jaddis within two or three genera- 
tions. The Tag&s (Hindu and Muhammadan) say that a '' yah 
jaddi " or a daughter's son may be adopted. 

In Jullundur the Aw&ns allow this if there are no 
brother's sons or grandsons. The Mahtans allow it without 
this restriction. But both tribes insist that the person adopted 
must be of the same kaum. 

In Gujrdnwdla, in the WaKir&b&d tuhsil, all the tribes 
allow this, but apparently only in default of agnates. 

In Jhang all the tribes profess to allow this, but the 
Settlement Officer does not believe that there is any custom 
recognizing adoption. 

In Bhahpur the Hindfis allow it. 

In Eoshidrpur the Gujars of Dasdya, the .Ar&ins, the 
Sainis and R&jpdts of Garhshankar (Hoshidrpur), the Ehatris 
and Jats profess to allow this (but see Punjab Record, No. 84 of 
1895). 

In Rohtak the answer of the tribes of the S&mpla and 
Gohdna tahsils is that agnates or daughter's and sister's sons 
may be adopted. 

other perfons. 35. The adoption of a person not related either in the 

male or female line is very rarely permitted. 

In Ludhidna the Dogars alone say that a person outside 
the tribe may be adopted. 

In Amritaar some tribes allow the adoption of a ghair 
g6t, but none allow that of a ghair kaum. 

In Lahore the Ardins allow the adoption of any Ariin. 
In Oujrdt the Hindds allow the adoption of a ghair 
got only if there is no agnate or daughter's or sister's son. 



RECOBDS OF TBIBAL OUSTOH. 75 

In Sidlkot the Sayads, She^s, Pathdns and Eakazais of Q«^' P- 
Pasrtir allow the adoption of any Mahammadan. 

In Delhi the Meos place no restriction on adoptions. 

36. As the customary adoption is based on no theory o'JSowto*^* 
spiritual benefit to the adopter^ the theory of an adoption by a t^p<^* 
widow to her husband for his benefit would naturally not be 
accepted. The power of a widow to adopt is therefore not 
generally recognized. But as the widow, even more than the 
sonless proprietor, may require companionship and assistance 
in the management of the land, she is occasionally allowed to 
adopt. She is so allowed — 

(i). Wifch the express permission of her husband or the 
consent of the agnates : ^ 

In Ourgdon the consent of the agnates is required to the 
adoption of any non-agnate. 

In Firozpur the written permission of the husband is said 
to be necessary. 

In Lahore the same ; and the person to be adopted must be 
distinctly specified. 

In Qurddspur the zamlnd&rs of Shakargarh and the Jat 
tribes, and Brahmins and Khatris of Bat^la allow her this 
power, but all the other tribes deny her it. 

In Umballa the power is generally denied, but some tribes 
allow it ; but the instances of her doing so are very rare. 

In Kdngra this is almost universally allowed. 

In Delhi all the tribes allow this. 

In Jullundur the same (except the Mahtans). 

In Gujrdnwila, the same. 

In EosMdrpur a few of the tribes. 

In Sidlkot some of the tribes of the Raya tahsil. 

In Rohtak the tribes of the S&mpla and Ooh^na tahsils. 

(ii). Without such permission or consent : 
In Qurgdon she may adopt any agnate. But the K&yaths, 
Jats, Musalman and Mullahs say that the express permission 
of the husband, or the consent of the agnates, is necessary 
for any adoption. 

In Sirsa the Hindu tribes generally allow her to adopt 
any agnate without the express permission of her husband, or 
the consent of the other agnates : with their consent the can 
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Chaf. II. adopt any one. But tlie BanyiSi Bordsj and Brahmins appear 
to place no restriction on her power of adoption. 

In Qujrdt the Mnhammadans^ who do not recognize 
adoptioni allow the widow to make a gift to an agnate or to the 
son of a '' resident daughter.'^ 

In Bohlak the tribes of the Bohtak and Jhajjar tahsils 
allow her to adopt a near agnate of her hasband'o. 

It need hardly be said that where the widow is allowed 
to adopts she is at least sabject to all the restrictions to which 
her husband would have been subject. It would seem at first 
sight that the declaration of a power to adopt ^' with the 
consent of the agnates " is meaningless^ and that^ as only an 
agnate could contest an adoption^ it would be a mere truism t osay 
that a widow can adopt with their consent. But I think the 
expression has a further meaning, both in the case of widows 
and of sonless proprietors ; and that the people intend to say- 
that if the agnates as a body consent, the adoption would be 
valid and no individual agnate could object. I have classed as 
answers permitting a widow to adopt without the consent of 
the agnates not only those which expressly say that the 
consent is unnecessary, but also those which are silent as to 
consent. It is quite possible that in some of the latter the consent 
was taken for granted. 

Giftf. 37. As remarked by several Settlement Officers, the 

questions of adoption and gift are in the minds of the people 
mixed up together. The only gifts really known to them are 
Their fleneral (1) fif^'*^ ^* very small portions of an estate for religious or 
natore. charitable purposes ; (2) transfers for the benefit of a near 

relative, usually a daughter or her sons, who would not otherwise 
succeed. It is true that it is said that gifts must always be 
accompanied by possession, but this does not mean, and the 
Courts have not interpreted it as meaning that the donor must 
at once relinquish all interest in the gifted property. It is only 
intended that, as in adoption, there should be some definite, 
irrevocable act, creating a fresh interest in the estate ; and 
possession is considered to be sufficiently given if the donee 
is taken by the donor to reside with him or joined with him 
in the management of the property. The reasons for gifts and 
adoptions are the same; the customs regarding them are 
practically the same, and whenever the validity of a gift or an 
adoption is in question, the answer under both heads should be 






or her loii. 
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read together. Ifc may in fact be said that where an alienation in Chap. II. 
favor of a person who is not the natnral heir is allowed^ the 
Hindu tribes call the transaction an adoption and the 
Muhammadan tribes call it a gift. 

38. It need hardly be said that an unrestricted power of No s«^^^ 
gift is not generally recognized ; the few cases in which it is 
asserted will be noticed later on under the head of " gifts to 
strangers.^' This remark applies to ancestral land. As to 
acquired land, the answers differ, but the majority do not allow a 
power— or at any rate an unrestricted power— to gift away even 
this. It may be taken as laid down by the Riwdj-i-dma as a 
general principle that a proprietor cannot gift away his estate^ 
and it will be sufficient to note the exceptions to this rule« 

89. The power of making a gift to a daughter or her son To a daaghter 
is generally denied altogether, but possibly some of the tribes 
who deny it would admit that the gift may be made — 

(»). With the consent of the agnates : 

In Ourgdon it is said that the gift can only be made 
with the consent of the agnates. 

In Siraa the same, except by the B&ins, who say that 
the agnates can only object for '^ a reasonable cause ;" also 

In Rohtah, but it is added that no one objects if the gift does 
not exceed 2 bighds or so. These gifts are allowed. 

({{). Without the consent of the agnates : 

In Firozpur the Muhammadans, except the Dogars, say 
that a small portion of land may be given to a daaghter in dower. 

In Vmlalla strict Muhammadans, including Sayads, 
Rains, and some R&jpdts, say that such gifts may be made if 
there are no sons, but the Settlement Officer thinks that they 
cannot, even amongst these tribes, be made in the presence of 
descendants of the great-great-grandfather, and the Jats gener- 
ally say that they cannot be made at all. 

In Ludhidna some Hindu Jats disallow such gifts alto- 
gether, but the general custom is that they can be made with 
the consent of the agnates, and the Settlement Officer thinks 
that only the descendants of the naharddda can object. 

The Dh&liwals alone of the Jats allow the gifts if there 
are no sons. 



< 
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C^^' II' The AwiiiB and Gajars allow them to a married daughter 

who haa never left her father's house. 

In Kdngra the general rule laid down is that they can 
only be made when there are no descendants of the great-grand- 
father (pardoda). The Oirthsand Jats and some other tribes 
Bnbstitnte the grandfather {ddda) for the great-grandfather. 
Bat in Enla a much wider power is allowed. 

In Amritsar the power is generally denied altogether by 
the Hinda Jats, who own |ths of the land, and the Settlement 
Officer thinks that the few who admitted it, in a qualified 
manner in 1865, would deny it now, and that the Muhammadans 
of Tarn T^ran would do the same. 

In Qurddspur the zamind&rs of Shakargarh say that 
such gifts may be made if there are no sons, and the Sayads 
would allow them up to ^rd even when there are sons. 

In Lahore the Jats and Rdjpdts allow gifts of acquired 
property only, but the Dogras and Ardins allow gifts, in 
dower, even of ancestral land. 

In SidVcot they are never allowed by the Daska iWjputs, 
Dogars, and Labdnfis, or by the Brahmins and Khatris of 
Zafarwdl. They are allowed by the other tribes generally, 
if there are no descendants of the great-grandfather. But the 
Khokars and Awfins say that only 'Hhe legal share'' can be 
given, whether there are sons or not. 

Apparently the Pasrfir R6jp6ts and the miscellaneous 
Muhammadans allow the gifts if there are no sons, but say 
that they must be in writing. 

In Gujrdt these gifts are not allowed by the Rdjputs of 
the Phdlidn and Khdridn tahsils; but the other Muhammadans 
allow them when the daughter and her husband have continuously 
resided with her father. 

In Multan they are generally allowed when there are no 
sons. 

In Jhelum they are only allowed, as in Gujrdt, when a 
gharjawdi has been made ; but the Settlement Officer says 
"very rarely'' a small piece of land is given to a favorite 
daughter even when there are sons. 

In Rawalpindi as in Gujr&t and Jhelum, a gift may 
usually be made when there is a resident son*in-law. 



RECORDS OF TRIBAL CUSTOM. 79 

In all the frontier districts frotn Hazfira to Dera Qhfei ^^' ^' 
Khin the power of gift to a daughter is asserted ; bnt 

In Hazdra the Settlement Officer says land is very rarely 
given. 

In Peshawar gifts are not allowed in Tappa Razzar. 

In Bannu it is said that if there are "near agnates^' 
only one-third of the estate can be given to a daughter. Bat 
the Settlement Officer says there is no real custom. 

In Dera Ismail Khan these gifts are said to be allowed 
even when there are sons. 

In Dera Ohdzi Khan the same, with the proviso thak 
in this case the gift must be only " to a reasonable extent.'' 

In Delhi the Kiyas apparently allow gifts to a daughter's 
son^ in default of male issue. 

In Shahpur the Aw^ns allow these gifts if there are no 
sons. The other Muhammadans profess to allow them " up to 
the shares fixed by Muhammadan Law " even when there are 

sons. 

In Hoshtdrpur some tribes allow a gift of a small piece 
of land to a daughter on her marriage; other gifts to daughters 
are allowed by the Dogars (who, however, add that they are not 
customary), by the Khatris (of acquired land only), by the Jats 
of Grarhshankar (when there are no sons), and by the Muham- 
madan Jats of Hoshi^rpur (whether there are sons or not). 
A few of the Una tribes allow them if there are no sons, and a 
few more allow them in the absence of near agnates. 

In Montgomery the answers generally imply that gifts 
may be made to a daughter if there are no sons. But the 
Settlement Officer considers that custom is very doubtful on this 
point. 

40. The power of gifting a small portion of the estate for Gifts to 
charitable or religious purposes is generally recognized. The ' **"'* 
tribes differ as to whether this applies to ancestral as well as 
to acquired property, and also as to whether a man has a full 
power of gifting the latter. la some of the answers a particular 
fraction is given as the limit of the gift, but this is probably 
only meant to express a general idea of what would be thought 
reasonable. These gifts, with those in favour of daughters just 
enumerated, are the only ones usually allowed, and it is sufficient 
to notice any special provisions in the various districts. 
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Chat. II. In Sirsa the Mahammadaa Jats and Rdjpfits say ttat 

any gift may be made "for a good reason " and ".to a reason- 
able amonnt.*' Bnt Mr. Wilson says this is not the trne cnstom, 
and the answer is only given ont of respect for Mnhammadan 
Law. 

In Firotpur the Hindds only allowed the gift of move- 
ables^ even in charity. 

In Ludhidna the Dogars pat no restriction on gifts. 

In Ourdd$pur the only power of gift recognized is that 
of acquired property^ which is recognized by some of the tribes 
of Shakargarh. 

In Lahore the Jats allow only acquired property to be 
given in charity; the R&jpdts allow "a moderate amoant^^' 
even of ancestral property to be so given ; the Dogars and 
Aw&ns do the same^ and fix the limit at one-third. 

In Jhelum the Settlement Officer says that in theory the 
power of gift is unrestricted, but in practice it is only exercised 
in the case of the ghar jawdi. 

In Rawalpindi the power of gift generally is asserted by 
most tribesi but the Settlement Officer says there is no real 
custom beyond this that the gift of a '^ reasonable portion'' 
of the estate would usually not be objected to, but a gift of 
the whole would. The Aw&ns, who are strictly endogamous, 
say that the donee must be an Aw&n. As a rule no distinction 
is made between ancestral and acquired property. 

In Bannu the rule is said to be that where there are near 
agnates only Jrd of the estate can be given away ; where there 
are none there is no limit. But the Settlement Officer says 
there are few or no instances of such gifts. 

In Dera Ismail Khan the Settlement Officer says that 
a gift, accompanied by possession, '* will only be set aside in 
very special cases.'' 

In Jhang the only restriction on the power of gift 
is said to be that the donee must not be a ghair kaum. 

In Muzaffargarh the power of gift is said to be unrestricted 
in the Sanaw&n and Alipur tahsils. In the Muzaffargarh 
tahsil it is the same, " so long as the donee does not injure 
or offend his heirs.'* 
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41. The idea that a proprietor can dispose of his estate by Chap. IT. 
will is utterly repugnant to all the principles of Tribal Law, Willi, 
which only recognizes, and this in exceptional cases, two modes 
by which the ordinary rule of agnatic succession can be altered, 
viz., adoption, or a gift accompanied by possession. That there 
could exist any custom recognizing wills in the state of society 
represented by the agricultural tribes is an obvious impossibility. 
Not one man in a hundred, or even in a thousand, is capable 
of drawing up, or even of dictating, a proper will, and to 
admit oral wills would be an absurdity. Nor can it be said that 
the power of disposing of property by will should be regarded 
as the same as that of gifts inter vivos. By a gift a man 
injures himself as well as his heirs; by a will he injures his heirs 
only. Tribal custom universally insists on a gift being 
accompanied by possession, just as it insists on the public 
notification of the appointment of an heir by adoption. The 
reason for the latter has already been given, and it applies 
equally to the case of gifts. We find therefore that the almost 
universal answer to the question regarding wills is that they are 
utterly unknown; and the few answers which profess to 
recognize them may be divided into two classes — (1) where the 
speaker has never known a case of a will being acted on, or 
even executed, but thinks it proper to give an answer which he 
supposes to be in accordance with Muhammadan Law, or which 
might be useful to himself; (2) where the speaker has in his 
mind not a true will, i.e., a mere expression of wishes which 
may be altered or destroyed at any time, but a deed of gift 
intended to be irrevocable, though only to take effect on the 
death of the executor. In the few cases in which wills are 
recognized at all the answers are^* 

In Lahore the Jats say that a man may dispose of his 
acquired property by will, written or oral ; the B/ijpdts say that 
he can dispose even of ancestral property by written will. 
The Ar&ins say the same, to the extent of one*third. 

In Jhelum wills are said to be ''very little used and 
always disputed.^' 

In Rawalpindi most tribes profess to recognize wills, 
but are doubtful how far the consent of the heirs is necessary. 
The Settlement Officer says each man is answering merely to 
increase his own power and importance. 

In Bannu the Sbara is asserted to apply to wills, but 
they are really unknown. 



, 82 TRIBAL LAW IN THE PUNJAB. 

Chaf. II. Iq pgy^ Ismail Khan they are very rare, and " only recog- 

nized if substantially jast." 

In Delhi the Chanhdns say that wills "are sometimes 
made/' but all the other tribes say no instance of one is known. 

In Jhang all the tribes say that wills are unknown^ but 
they add that in future they will be governed^ amongst 
Muhammadans by the Shara and amongst Hindus by the 
Dharmshastras. 

In Shahpur the Khokars expressly repudiate wills. The 
other tribeS; Hindds and Mahammadans, profess to recognize 
them, but say that they are not general ; and the only instance of 
a will which is mentioned in the Riwdj-i-dm is ono in which the 
will was upheld by the Chief Court as regards moveable, 
property only, and set aside as regards immoveable. 

In Hoshidrpur the Shekhs profess to recognize wills, but 
can give no instance of one. 

In Eohtah some tribes profess to recognize wills; but 
see my remarks on the abstract of the answers in the Appendix. 

Descent of 42. Where a person out of the ordinary line of sue- 

cession has been allowed to take land either by adoption or 
gift, he naturally transmits all his rights to his heirs in the 
male line. On his line dying out, by the general principle of 
succession stated at the beginning of this Chapter, the estate is 
treated as if left by his predecessors in title, until we come to a 
predecessor who has left male descendants and amongst these 
the estate is divided. In other words, the estate reverts to the 
natural heirs of the donor, and does not pass to those of the 
donee. This is the rule laid down generally in the answers 
dealiug with this subject; the exceptions are— 

In Amritsar and Rawalpindi the answers of the tribes vary. 

In Sidlkoi the Khokars and Bhatti Iidjp(its aud the 
Brahmins and Ehatris are exceptions to the general answer. 

In Bannu the Settlement Officer says that the general 
rule is that the daughter's husband and his agnates succeed^ 
but the Isakhels say the contrary, and produce instances. 

In Bera Ismail Ehdn the people say the father's agnates 
succeed, but the Settlement Officer thinks the husband's do. 

Pre'emption. 

Getwralpriao AZ. I will close this review of the Biwdj-t-dms with a few 

^ *** remarks on the subject of Pre-emption. It has been usual 
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to regard this as a village^ not as a tribal, custom, and as origi- Cbaf. II« 

nating in the Muhammadan Law. I think that this is quite an 

erroneous view, and that pre-emption is merely a corollary 

of the general principles regulating the succession to, and 

power of disposal of, land. In these matters the holder 

of the estate for the time being is subject, generally speaking, 

to the control of the group of agnates who would naturally 

succeed him, his wdrisdn yak jaddi. They can, as a general 

rule, altogether prevent alienations by adoption or gift, or by 

sale for the holder's own benefit ; it would be only a natural 

rule that, when a proprietor was compelled by necessity to sell, 

these agnates should be offered the opportunity of advancing 

the money required, and thus saving what is really their own 

property. 

44. In nearly all the old Wdjib-ul-arz we find a provision old Wdjib^uU 
securing this right either to the next heirs, or to the agnates 
generally, and after them to all members of the village 
community to the exclusion of strangers. The usual terms for 

the persons entitled to pre-emption in the first instance is wdrisdn 
shiJcami vxi-jaddi, a phrase which has given rise to much 
judicial discussion, as will be noticed hereafter. 

45. In the RiwdJ-i-dma wherever the subject is noticed in ^^^^ 
detail, the agnates are treated as having the first right ofUwiAct. 
pre-emption, bat the usual entry is that pre-emption is now 
regulated by the Punjab Laws Act. This is no doubt perfectly 

true in a certain sense, for the Act, besides laying down rules of 
pre-emption intended to embody the more generally known 
customs on the point, especially provides for the recognition of 
all special customs. It would thus be perfectly open to a 
person claiming pre-emption on the ground of relationship to 
prove that, if it were held that the village was not "held on 
ancestral shares'* and that therefore the Act itself gave him no 
right, he was still entitled to it by the special custom of his 
village, and, in my opinion, evidence as to tribal custom 
would be relevatit evidence in support of village custom. At any 
rate it is not to be inferred from the entries either in the Riwdj- 
i'dms or the later Wdjib-ul-arz that the custom of pre-emption is 
the same as the law, that the entries in the old Wdjib-ul-arz are 
cancelled, or that only those rights of pre-emption are to be 
recognized which are conferred by the law itself. 
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CHAPTER III. 

JUDICIAL DECISIONS. 

Chap. III. 1 . Having thus completed the review of the principles of 

Introductory Custotnary Law as contained in the Riwdj-i-dms, I will proceed 
remarkfl. ^^ consider how far they have been affected by the action of the 
Judicial Courts, or rather of the Chief Court of the Punjab, 
whose rulings alone ultimately affect general principles. As a 
member of the Bench of that Court, I desire at the outset to 
remove any impression that may exist that some of its recent 
rulings have been due to any change of "policy.'' ''Policy" is 
a matter that can have no weight in influencing the decisions o£ 
a Court of Law. Judges no doubt should and do consider the 
probable effect of their decisions, and decisions on questions of 
custom naturally tend to preserve or destroy particular forms of 
social organization. As individuals the Judges may have their 
own opinions, in all probability they have different opinions, 
as to whether preservation or destruction is a good or a bad thing; 
but what they have to consider in their judgment is simply 
what the custom, assuming it to be one which can be recog- 
nized by the Courts at all, really is ; whether an existing custom 
should in any way be interfered with is solely a question for 
the consideration of the Legislature. 

No change in 2. That the later decisions of the Chief Court have pro- 
of decibn.^^*' ceeded on somewhat different lines from the earlier ones is no 
doubt true in fact, but in both earlier and later cases the Court 
has followed but one and the same principle — that of deciding 
to the best of its ability according to the evidence before it. 
The changes in decisions, where they have occurred, have 
been due entirely to changes in the evidence, and these last 
changes have been due to very simple and natural causes, which 
are referred to in some of the later judgments. Briefly, they 
are these : The annexation of the Punjab necessarily brought in 
its train the establishment of Courts of Justice, whose Judges 
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were in the higher Courts Europeans, in the Subordinate Courts, Chap. ill. 
either Europeans or natives taken for the most part from 
other Provinces. The Judges Were aware that the people gener- 
ally were governed by custom, and in order to secure decisions 
in accordance with custom, the Government very wisely 
reserved the most important class of cases, those afEecting 
rights in land, for the exclusive jurisdiction of its Settlement 
OflScers, that is, a special body selected for their ability and 
experience, and having special opportunities of ascertaining 
what the custom really was. Certain broad principles, such as 
the" right of representation'^ and the non-succession of females, 
at any rate as full owners, were at once recognized, for there 
were abundant instances to establish them. But on points on Tint basis of 
which there were necessarily but few instances, such as aliena- Jum^oSr 
tioDS without n,ecessity, the adoption of, or. gifts to, relations 
through females, the Courts were compelled to base their deci- 
sions on what they considered to be natural presumptions. 
Some officers, as in Shahpur, regarded the claims of relations 
through females as fonnded on "natural justice," but the 
usual, and under the circumstances not unnatural, presumption 
was that as the parties were almost universally either Hindus 
or Muhammadans, the law applicable, in default of clear proof of 
special custom, was the Hindu or Muhammadan Law. Thus it 
came to be assumed that the only persons who could object to 
an alienation were the persons who could do so under this 
law. Sufficient instances of the adoption of a daughter's son 
were forthcoming to show that the principle of Hindu Law 
that the person adopted must be the son of a woman whom the 
adopter could have married, was disregarded by the agricul- 
turists of the Punjab, and it was inferred from this that custom 
generally favoured such adoptions. It was not till 1863-65 
that it came to be recognized that the customs regulating the 
succession to, and enjoyment of, land in the Punjab were not 
local exceptions to the general Hindu and Muhamnxadan Law denoeon\hig 
but were general customs common to whole tribes. The ^"^** 
preparation of the Tribal Records of Custom, and of that most 
valuable of all records, the Village Pedigree Table, commenced 
in 1865, but it could only proceed gradually, as district after 
district came under settlement. As this work approached 
completion it became more and more evident that the Tribal 
Law of the Punjab had little or no connection with either 
Hindu or Muhanpimadan Law, but had an independent origin and 
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Chap. Ill, general principles of its own. The Courts have, therefore, 
FrethbaoB. "been led to look for guidance as to what, in default of soflScient 
precedents, should be the natural presumption, not to the Hindu 
or Muhammadan but to the Tribal Law, and it has been the 
consideration of the general principles of this Tribal Law 
which has of late years occupied the Full Benches of the Chief 
Court. 

BnlinMcon. 3. With these preliminary and general remarks I will 

detail. proceed to review the Chief Court rulings in detail. Where 

there has been any recent Full Bench raliug no previous 
decisions will be noticed as they are all fully discussed in the 
later judgment itself. I will take the rulings in the same order 
as I have taken the Riwaj-i-ama, 

Succession. 
For the reasons given in commencing my review of the 
liiwdj'i'dms, it is unnecessary to notice the rulings on the 
general principles of succession. They are fully set forth 
in Sir William Battigan's Digest. In the question of the suc- 
cession of daughters and their sons as heirs to the exclusion of 
DftQghten and agnates, I gave the answers of the Ritedj-i-dma in full, but I do 
thairaons. ^^^ think it necessary to notice at any length the judicial 
decisions on this point. The first proposition in paragraph 23 
of the Digest that ^' male agnates generally exclude daughters 
and their issue in succession to landed property derived from a 
common ancester '' is undoubtedly correct. The second, that 
^^ agnates more remotely related than the seventh degree are 
rarely permitted to succeed in preference to daughters,*' is more 
open to question. In one sense the remark is of course per- 
fectly true : cases in which a proprietor leaves as heirs only 
daughters and agnates more remotely related than the seventh 
degree are necessarily rare, and it may be said with almost 
equal truth as regards both daughters and agnates that they 
are " rarely permitted to succeed.'* There has never been any 
Full Bench ruling, laying down a particular degree of relation- 
ship as the point at which the burden of proof shifts from 
one side to the other^ ; the question is one on which the customs 
of various tribes are likely to difEer ; they do so according to the 
answers in the Ritodj-i-dma and they do so according to the 
decisions quoted in the Digest. As to general principles I have 
nothing to add to the remarks in my review of the answers. 

• But Punjab B^eord No, 101 of 1898 ma7 be oonsulted. 
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4. I have, in my remarks, quoted and concurred in ^^^- ^^^* 
the general rule laid down in the Digest as to the rie^hts of Khdnadamdd 

or ghar jatodi^ 

the khdnadamdd, and I am not aware of any recent decision (resident son- 

.. .••.• .1,1. . .1 in-law), 

recognizing m his favour any right of succession except by 

adoption or gift. But the rule laid down in remark 2, 

paragraph 27, that on the death, without sons, of a khdnadamdd 

who has succeeded in this way the estate passes to his, and 

not to his father-in-law's, heirs, is quite opposed to what is 

laid down in the Full Bench ruling, Punjab Record, No. 12 of 

1892, and the decisions quoted in support of it must be con- 

bidered as overruled by the later judgment. 

5. The remark in paragraph 28 of the Digest that if there Lapse to the 
are no heirs the property goes to the Crown, is only true, when 

the property forms part of the land held by a village community^ 
if the term heirs is interpreted in its widest sense, and then 
it would be a trnism. When one group of proprietors in a 
village community becomes extinct their rights pass to the 
surviving groups; there must always be heirs as long as any 
member of the community survives. If it is meant that 
the property of a man who leaves no blood relations passes to 
the Crown and not to the other village proprietors the proposi- 
tion cannot I think be accepted. There are no rulings on the 
point, for the simple reason that the Crown has never attempted 
to assert a claim of this nature. 
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Alienation by a sonlesa proprietor for his own benefit (mortgage 
or sale without necessity). 
6. The Full Bench ruling on this point is published QenewJ pre- 
a8*No. 107 of 1887 of the Punjab Record, the head note of ■''"'^^*'''°- 
which is as follows :— 

'* In the central districts of the Punjab, in cases where the ^^ Bench 
power of a sonleas Jat proprietor to alienate ancestral land 
without necessity is in dispute, the onus probandi generally 
lies on the person asserting the existence of such power. " 

The grounds for this decision were briefly that there is no 

'' natural presumption" as to the extent of any man's power 

to dispose of property of which he is in possession ; the question 

must depend on his personal law : this, in the case of an 

• The parties in thia oaae were Sua Jata of Hoahi&rpnr. 
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Oha>. m. agrionltorist in the Punjab is not the Hinda Law bu: the 
Customary Law of his tribe^ and the ^general principles 6i that; law 
are opposed to an uncontrolled power of disposition. 

And No. 7S of 7. In a later Full Bench ruling No. 73 of 1895, Pi»n;a5 
^^' Record, a case from the Delhi District, it was pointed oat that 

the principles laid down in No. 107 of 1887 were specially 
said to apply to the central districts of the Punjab merely 
because it was a well known fact that in these districts the 
village communities consisted as a rule of members of well 
known agricultural tribes, and that the true principle of the 
judgment was that where the land which the holder for the 
time being seeks to alienate is found to have come to him from 
his ancestors, as his share of the land held by them as members 
of a Tillage community, the initial presumption is that he has 
not an unrestricted power of alieuation. This principle is 
not restricted to any particular locality, but is equally appli* 
cable whereyer the owner's title has originated in the manner 
above described. 

An nnreftriot- ^* ^^® general principle thus laid down has been followed 
aMenSion ^' ^^ *^® Court in all its later decisions, and in the following 
^A^'^^^ reported cases where an unrestricted power of alienation was 
asserted, it was found not to be proved :— 

No. of case. Tribe of alienor. Bbkabks. 

Bohtak Distriot. 
64 of 1889 ... SidhuJats ... This was an alienation by a widow. 

Firospur District. 

50 of 1895 ••• Sodhi Khatrfs m^ The general principle was fomid to 

exist, and tp forbid the creation of 
occupancy rights merely to pre- 
judice the heirs. 

Jullundur District. 

26 of 1888 ... LadhnJats ... The objector was an agnate in the 

5th de^ee. • 

167 of 1888 ... BarechJats ... The objector was an agnate in the 

4th degree. 

33 of 1889 ... Kol Jats ... Kelationship not stated. 

72 of 1892 ... Sindhu Jats ... The objector was a nephew. 

145 of 1894 ... Nam Jats ... The objector ^as a first cousin. 

Hoshiarpur Distriot. 

18 of 1890 ... Mahtams ... The general principle was upheld, 

but the alienation in favour of a 
brother^s son objected to by the 
son of another brottier was held 
Tslid as a gift. 



POWEU OF DISPOSAL OF PBOPKBTT. 89 

No. of case. Tribe of alienor. Bixabks. Ohaf. m. 

HoBhiarpur— «oncZud«({. 

75 of 1891 ... liahtan B4jpdis, The objectors were an nncle and 

first cousins. 

35 of 1892 ... Gnjars ... The alienation was in favour of the 

sons of one brother and objected 
to by the sons of another brother. 

90 of 1892 ... Brahmins ... The sale was to a sister's son, object- 

ed to by brother's sons. 

88 of 1893 ... Gondal Jats ... The objector was a son. 

17 of 1893 ... Mahtan B&jputs, The objector was a brother. 

2 of 1895 ... Gagh Jats ... The principle laid down by the 

Full Bench was held to apply a 
fortiori where the objector was a 

/ son. 

Amritsar Distriot. 
104 of 1887 ... Bandh&wa Jats ... The objectors were first cousini. 
144 of 1888 ... Do. ... The objectors were nephews. 

185 of 1888 ••• Not given. ... The principle was not denied, the 

only question was as to the nature 
of the necessity. 

112 of 1891 ... S6dhs (Bair&g(s)... The objector was a son. 

53 of 1892 ... Jats, gdt not givdn, The plaintiff, a distant agnate, sued, 

on the strength of a deed of sale, 
to recover possession of thfs entire 
estate from other agnates equally 
related. 

61 of 1892 ... Gor&yaJats ... A merely colourable mortgage in 

favour of one nephew objected lo by 
other nephews and held id valid. 

101 of 1893 ••• Mahammadan Jats The objector was an agnate in the 
(Sanghar). 6th degree. 

70 of 1894 ... Jats, ^dinot given The general principle was admitted, 

but necessity was held proved. 
34 of 1895 ... BasraiJats, Tarn The alienation was to a stranger* 
Tdran. The objectors were apparently 

. agnates, but their relationship 13 
not given. 

Gordaspur Distriot. 

14 of 1890 ... Muhammadan The objectors were nephews. 
B&jptits, Bhattfs. 

41 of 1890 ... Gadari Jats ... Belationship not stated. 

Iiahore District. 

104 of 1892 ... Ar&ins ... The objectors were nephews ; the 

alienation was in favour of a siater^a 
daufifhter's husband. It was held 
invalid, although the Wdjih-nUar^ 
apparently gave an unrestricted 
power of alienation. 

Sialkot Distriot. 

89 of 1890 ... ChimaJats ... The objector was related in the 6fch 

or 7th degree. 
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Chap. III. No. of case. Tribe of alienor. Kehibes. 

Gujrat District. 

44 of 1890 ... Muhammadan Jats The objector was related in the 5th 
(Mangri41a). degree. 

129 of 1892 ... Grondal Jats ... The sale was to a sister's son; 

objected to by brother's sons. 

133 of 1892 ... Sayads ... Residing in the town of Gujr&t, bat 

the land in dispute was in two 
neighbouring villages. The object- 
ors were agnates in the 6th 
degree ; apparently the alienee was 
not an agnate, though this is 
not distinctly stated. 

£io«ptioiig. 9. In the following cases alienations were upheld :— 

Umballa District. 

68 of 1888 ... Dhanoi Jats ... This was really a case of a gift by a 

father to a widowed daughter who 
had lived with him for many 
years. It was upheld as such to 
the extent of allowing the daughter 
a life interest. The relationship of 
the objecting agnates is not given. 

Hoshiarpnr District. 
122 of 1893 ... Bedis ... An alienation in favour of the son 

of one brother objected to by the 
sons of another brother, upheld on 
the ground that as the Bedis were 
not agriculturists and were not 
members of the village community, 
' but only mdlik hahza of the 
land which had come to their 
family by gift, it was for the 
objectors to prove the alienation 
invalid, and tney had failed to do 
so. 

Amritsar District. 

198 of 1889 ... Hindu Jats ... Beld that as the alienation was 

in favour of a distant agnate, 
and the objecting agnates were 
equally distant, it was for them to 
prove it invalid by custom, and 
they had failed to do so. 

82 of 1890 ... Hindu Khatrf, The alienor, a Hindu, was the de- 
agriculturists, scendant of one of three brothers ; he 
alienated in favour of the descend- 
ant of another brother who had 
remained a Hindu. The objectors 
were the descendants of the third 
brother who had become Muham- 
madans. 

Gujrat District. 
16 of 1889 («. Gujars ,.« The sale was to a nephew and object- 

ed to by other nephews. The Court 
on the strength of two previous 
decisions laid the burden of proof 
on the objecting nephews, and held 
that thej had &ilea to sustain it. 
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10. It is thus seen that the so-called exceptions so far Cha>. III. 

from questioning the correctness of the principle laid down by Nofcw^y 

oxoopuoiis* 
the Full Bench distinctly affirm it. They do not find that 

there is an unrestricted power of alienation even in these cases ; 

they at least imply that there is not; and all that is laid down 

is that^ treating the alienations as gifts to near relatiyes, it was 

for the objectors, who were not nearer, but only equally near, 

relatives to prove that they could not be made. 

11. As to what constitutes " necessity,'* there has not Necewty. 
been, and there hardly could have been, any Pull Bench ruling. 

But the following opinions as to the general principle on which ^e ki to 
the question should be dealt with have been expressed by ^^ ^ ▼arioui 
various Judges in dealing with particular cases which have 
come before them. 

In No. 104 of 1887 '(Powell and Roe, JJ.), it was 
remarked by myself that " a creditor is justified in advancing a 
reasonable sum if, after due enquiry, he has a iona^e belief 
that it is required for, and intended to be spent on, a necessary 
purpose. He is not responsible for the expenditure of the 
money after it has passed out of his hands." 

In No. 26 of 1888 (Burney and Roe, JJ.), it was held 
that even if some debts existed there was no necessity for a 
sale of the land in order to pay them off. The debts alleged 
formed but a comparatively small portion of the consideration^ 
and the whole sale was declared of no effect against the plain- 
tiff's reversioners. 

In No. 185 of 1888 (Burney and Roe, JJ.), it was held 
that the personal necessity {zdti zarurat) justifying an 
alienation must be restricted to demands which the proprietor 
could be compelled to satisfy either by law, or by public opinion 
having in his eyes the force of law. 

In No. 72 of 1892 (Rivaz and Stogdon, J J.), it was laid 
down that the vendee is protected if he satisfies himself, before 
concluding the sale, that the previous debts alleged are really 
due, and then proceeds to see that they are duly discharged. 
It is not necessary to trace each debt to its origin, and see 
whether it was contracted for necessity or not. 

In No. 90 0/1892 (Stogdon and Bullock, JJ.), Mr. Justice 
Stogdon held that a sonless proprietor must pay off his debts, 
and that the raising of money to discharge them constitqtoQ 
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OttAF. m. necessity. What is a valid necessity may be often a qaestion 
of custom^ some tribes construing the term much more widely 
than others. Mr. Justice Bullock was, however, of opinion that 
the last creditor lending money on the security of ancestral land 
must satisfy himself of the necessiiy of the previous debts for 
the payment of which he is lending his money. 

In No. 93 of 1892, Sir H.M. Plowden, Senior Judge, in 
remanding a case for further enquiry laid it down that the 
obligation of a sonless proprietor to pay off his just debts is a 
legal necessity which will justify the creation of a charge on 
the land ; similarly 

In No. 117 of 1893 (Sir H.M. Plowden and Priaelle, JJ.), 
it was held that the payment of a just debt legally enforceable 
constitutes '^ personal necessity " without regard to the purposes 
for which such debt was contracted ; and 

In No. 24 of 1894 (Sir H. M. Plowden and Roe, JJ.), it 
was observed by the former that '^an alienation by a 
proprietor to pay off his just debts constitutes necessity and 
forms a valid charge on the land not only in his own hands 
but also in the hands of his heirs. Though heirs who contest 
an alienation of ancestral property by their predecessor in title 
are entitled to demand, as against themselves, strict proof that 
an alienation to which they were no parties was made on 
account of an antecedent just debt of their predecessor, there is 
ordinarily no need to go further and enquire whether such debt 
was necessarily incurred.'' 

In No. 70 of 1894 (Benton and Stogdon, JJ.), the former 
remarked that ^' in the management of agricultural affairs, a 
very strict economy and a very excellent management, must not 
be insisted on, so that there may be no necessity to alienate or 
to trespass upon th*e rights of reversioners ^ * ordinary bona 
fide management, and by no means necessarily successful 
management, is all that can be demanded.'' 

S^ ^^^^ 12. I think it may be gathered from the above remarks 
that the opinion of the Court is that *^ ordinarily " the 
existence of a bona fide just debt is sufficient to constitute 
necessity, and it is unnecessary to trace this debt to its origin. 
But the debt must be a just and bond fide one, and the creditor 
advancing money for its payment must take reasonable steps to 
satisfy himself that it is so. If he knew, or had reason to 
believe, that the antecedent debt was not incurred for any 
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necessary purpose, I do not think the Court would hold [him Chaf» III. 
justified in advancing money for its payment. If for instance a 
proprietor were to say to A—" I reqnire money for no necessary 
purpose, and I cannot therefore pledge my land as security for 
it in the first instance. But if you will induce B to lend me 
the money, I will borrow from you, and repay him the next day ; 
yonr money will then have been advanced to pay off an 
antecedent just debt and it will form a valid charge on my 
land,'' — it would be reducing the law to an absurdity to hold 
that an alienation in favour of A was justified by neoessity. 
Similarly, payment of land revenue, and other like charges, is 
undoubtedly a necessity, and money borrowed for such a purpose 
would " ordinarily " be a valid charge on the land. But this 
would not justify a proprietor with an ample ipcome in spend* 
ing the whole of it on himself, and in creating a charge on the 
land for all the necessary payments. I think that all that can be 
said is that the general principles above enunciated are those 
which will be followed in all ordinary cases, but that the Court 
will always go fully into the particular circumstances of each case 
that comes before it, and will exercise its discretion in dealing 
with any special questions which may arise. 
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Adoption. 
13. In a most lucid and exhaustive judgment, in the case Oenenl prm- 
reported as No. 5*0 of 1893, Punjab Record, which was a aJi! ""' *^'''^ 
reference to a Fall Bench of the question of presumption in cases 
of adoption of daughter's sons, the learned Senior Judge, Sir H. M. 
Plowden, went thoroughly into the whole question of adoption. 
Reviewing the Biwdj^i-dms and other Records of Custom, he 
points out, as I have done, that adoption is, speaking generally, 
only recognized by the tribes which are, or were originally, 
Hindus, that is, that it is almost confined to the central and 
eastern districts of the Punjab, and that it is founded, where 
recognized, on no idea of spiritual benefit, but on the practical 
benefit of companionship and assistance. The power to obtain 
this benefit by giving a right of succession to the land is one 
which would naturally depend on the Customary Law affecting 
a proprietor's power of dealing with land generally. On this 
point the learned Judge observes : 
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Chap. III. '' It is a common feature of Customary Law throughout 

^p^ption the Punjab, that no indiYidual, whether or not he has male 
»l"p^crieS' ^^^^^' ^" nnder ordioary circumstances competent by his own 
of Costomary sole act to prevent the devolution of ancestral land in accord- 
ance with the rules of inheritance, that is, upon his male 
descendants in the male line, if any, or failing them upon his 
agnate kinsmen in order of proximity. The exercise of any 
power which would affect the operation of these rules, to the 
detriment of the natural successors to ancestral land, is liable 
to be controlled by them, whether the act done be a partition or 
a gift or a sale or mortgage otherwise than for necessity. 

* * * ^i ^ :it 

''It is to be expected that this power (of adoption), as it is 
capable of being exercised to divert the devolution of ancestral 
land from the ordinary course, should be as jealously guarded 
in the interests of the presumptive heirs as other similar powers, 
and I think it is unquestionable that, speaking generally, it is 
so guarded. '' 

14. Sir H. M. Plowden continues— 

'' Two important matters are apparent from the Records of 
Custom which have been examined : 
Neoesrity of a '' The first is that it is everywhere insisted on that there 

public act of , 

adoption. must be a public act of adoption in the face of the brotherhood. 
Formerly this generally, if not invariably, took the form of an 
assemblage of the brotherhood, and a publication of the fact 
of adoption accompanied with a distribution of sweetmeats, or 
other festivities usual on the birth of a son. Recently, the 
public execution of a writing has, in a few tribes, been admitted 
conventionally as a substitute for a feast, especially if the adopter 
has small means. It can hardly be doubted that this 
assemblage of the brotherhood served a double purpose — one, 
that there should be an unequivocal manifestation of the 
adopter's intention to adopt; and the other, that the consent of 
the brotherhood to the adoption should be signified, the latter 
being deemed as necessary as the former to confer on the 
person adopted a recognized position as heir. 

'' It may be that among some tribes, and in some places 
where adoption is recognized, the adopter has an unrestricted 
choice among his agnates, but this is certainly not the case every- 
where. Where he has, the assemblage of the brotherhood is 
still something more than a mere form, for acceptance of the 
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sweetmeats distributed can be construed into participation in Ohap.III. 
the ceremony and be taken to imply acquiescence in the adopter's 
choice, submission to an act which, though it may not be 
approved, cannot be impeached. 

" When, however, tbe purpose is to adopt a person who is 
not in the line of heirs, the importance of the adoption being 
made in the face of the brotherhood is apparent. Not only is 
the adopter's intention publicly revealed, but an opportunity is 
given to all concerned to take exception to his act. Among the 
Rdins of tahsil Batala, according to the Biwdj-i-dm of 1869, 
a man may adopt whomsoever he likes ; if from his own kin, 
the assemblage of the brotherhood need not take place, but if 
outside the clan, the brethren must be assembled. 

''It is a significant fact that deeds of adoption almost 
invariably state, often it is to be feared untruly, that there has 
been a previous adoption with a distribution of sweetmeats, and 
that the person adopted has been brought up as a son and 
resided with the adopter. The cumulative force of the evidence 
as to custom now before us, coming from so many districts, and 
relating to so many tribes, and disclosing as it does a universal 
insistance on a formal act of adoption in the presence of the 
brotherhood, is very great. It points, as a whole, to these 
conclusions, that every adoption needs the assent of the 
brotherhood, express or tacit, that every instance of adoption 
in which there is not trustworthy evidence of some public act 
done before tbe brotherhood (conceding that residence for a 
long period of the adopted with the adopter, and his treatment 
in all respects as a son may be evidence of a prior act) is fairly 
open to the suspicion that there has been at best a counterfeit, 
and not a genuine adoption, and when the act consists only of 
a document executed in anticipation of approaching death, 
that there has been mere nomination of a successor in the nature 
of a bequest. I may add my opinion that in No. 58 of Punjab 
Record of 1879, it would have been probably more in accord 
with actual usage to presume that adoption by a testamentary 
instrument, executed in contemplation of death, was an ineffect- 
ual mode of exercising the power of adoption, until the contrary 
was proved by evidence. With these records in view it seems to 
me a fairly accurate description of normal customary adoption 
in the Punjab, that it is essentially a formal public installation 
of an heir, selected from among his kinsmen and presumptive 
heirs, by a donless man." 
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CuAT.lU. 15. The second point noticed by the learned Senior Jndge 

Preramptioii is the preflumption to be drawn from the records against the 

▼Siiiity of Ui6 validity of the adoption of a danghter's son. This I will notice 

JlJ^SS^tef * ^^Hy i^ its proper place. I am now only dealing with the general 

nature of the '' Customary Adoption '' and the acts necessary 

to establish the factum of it. I have quoted at length Sir H. 

M. Plowden's remarks^ which entirely confirm the opinions 

expressed by myself in reviewing the Biwaj-udmB in the last 

Chapter^ because they set forth in clear language the ruling 

of the Courts and the reasons for it. This ruling of the Fall 

Bench, of which the other members were Benton and Bivaz, S3., 

who merely expressed their entire concurrence in it, must be 

regarded as the final exposition of the law on this point and it 

has been followed in all subsequent cases. In accordance 

with it — 

GaMfb wUoh 16. In No. 94 of 1893, Punjab Record, (Frizelle and Rivaz, 
tion fovm?in. JJOi &<^^^ ^^^^S^^ ^^® Dh&Iiw£l Jats of Ludhiana, a mere 
■^*®***'^** deed of adoption in favour of an agnate, not followed or 
preceded by any treatment as a son, was held invalid. 

In No. 96 of 1893, Punjab Record, (Frizelle and Rivaz, JJ.), 
a case among the Jaj Jats of the Garhshankar tahsf 1 of Hoshidr- 
pur, a mere recital of a previous adoption in a deed which did 
not itself profess to be a deed of adoption, was held 
insuflGloient. 

In No. 142 0/1893, Punjab Record, (Sir H. M. Plowden and 
Stogdon, JJ.), a case among the Sindhu Jats of Firozpur, it 
was laid down that an adoption by daed alone by an old sonless 
man, to the prejudice of his presumptive heirs, is not ordinarily, 
if at all, recognized, as valid by custom. 

In No, ]22 0/1894, (Stogdon and Channing, JJ.), a case 
among the Aulakh Jats of Amritsaf, the Court, whilst holding 
that an adoption of a step-son, a non-agnate, in the presence 
of agnates of the seventh degree was opposed to custom, also 
expressed its opinion that the mere execution and registration of 
a deed, falsely reciting a previous adoption, were insufficient to 
establish the factum of adoption, even though followed by 
mutation of names. 

In No. 138 of 1894 (Frizelle and Benton, JJ.)i a case 
among iUjpnts of the Una tahsil, Hoshiarpur, it was pointed 
out that religious ceremonies were in no way essential to a 
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customary adoption, and that their addition would not change Chap, in. 
it into an adoption under Hindu Law. 

17. In the Full Bench decision just referred to it was AdopUon aoi 
pointed out that the power to adopt at all was not universally ^^^ 
recognized among tribes of Hindu origin, even when they had 
remained Hindds. In the following cases the power was asserted 
and denied :— 

In Umhalla, among the Ohauh&n lUjpfits (Muhammadans), 
in No. 40 of 1891 (Benton and Bivaz, JJ.), a case of an adop-* 
tion of a daughter's son, there was a full enquiry under a 
remand as to the correctness of the answer in the Biwdj^Mm 
that neither the Chauh&n lUjptits, nor the Muhammadan B&jpits 
generally, recognized any power of adoption. No instances 
could be given of the exercise of such power and the answer 
was held correct. 

In Ludhidna, in No. 84 of 1894 (Benton and Rivaz, JJ.), 
in a case amongst the Manj B&jpdts (Muhammadan), where 
the adoption was that of a daaghter's son, who was also an 
agnate (the tribe being endogamous), there was a similar 
enquiry with the same result. 

In Hoahidrpur, in No. 105 of 1891 (Rivaz and Stogdon, 
JJ.), a case among Muhammadan Gujars of the Garhshankar 
tahsU, where the adoption of a daaghter's son was objected 
to by brothers, the return to a remand order for enquiry in all 
the tahsils, was that the power of adoption was not recognized 
at all by the Muhammadan Gajars of the Hoshi&rpur and Garh- 
shankar tahsils, and that instances of its exercise were very 
rare in Una. It was held by the Court that no custom 
recognizing adoption was proved. 

And in No. 13 of 1894 (Benton and Rivaz, JJ.), a case among 
the Hindu R&jpdts of the Una tahsil of the same district 
where the adoption of a daughter's son was objected to not by 
a near agnate, but by the Rdi, or head of the clan, who was 
declared by the Wdjib^ul-arz to be entitled to succeed in 
default of near agnates, there was a very fall enquiry on 
remand. The Biwaj^i-dm allowed no power of adoption. The 
defendant who asserted the existence of the power alleged five 
instances of its exercise and relied on four judgments of the local 
Courts. The instances on examination were found not to be 
in point, and the local Courts had proceeded on the presumption 
that adoption was allowed. There was, however, one previous 

H 
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Chaf.IIL case in whicli there had been a very full enquiry, and it had 
been held that the Hindu RSjputs of Una did not recognize 
adoption, and this was^the finding of the Court in the present 
case. 

In Oujrdt, in No. 79 of 1893 (Frizelle and Rivaz, JJ.), 
a cafte among the Ar&ins of the Gujrat tahsil, where the 
adoption of the son of a first cousin was objected to by brother's 
sons, it was held that adoption was apparently not recognized 
at all by any of the Muhammadans of Qujrfit, and that it was 
certainly not proved to be recognized by the Arains. If 
there was any exception to this general rule it was in favour 
of a hhdnadamdd. 

Adoption from 18. Where the eastern of adoption is recognized at all it 

e^aaSy^wSated would almost necessarily permit the selection of one agnate in 

the presence of agnates similarly related, and to deny the 

power of making such a selection would be practically to deny 

the power of adoption altogether. 

In No. 95 of 1889 (Powell and Frizelle, JJ.), among the Sainis 
of the Umballa District, the adoption of a nephew was objected 
to by other nephews who disputed both the factum oE the 
adoption and its validity by custom. After an enquiry on 
remand both points were decided against the objectors. 

In No. 182 of 1889 (Burney and Powell, JJ.), a case among 
the Khokar Bdjputs of the Sharakpur tahsil, Lahore, the 
adoption by a widow of her husband's first cousin was objected 
to by agnates of the same degree. It was held valid, on the 
strength of five instances of similar adoptions, in three of 
which the objections of other agnates had been overruled. 
The real dispute seems to have been as to a widow^a power 
to adopt. 

In No. 4 of 1892 (Benton and Rivaz, JJ.), a case among 
the Tdnk (Hindu) Jats of the Sonepat tahsil of Delhi, where 
the adoption of an agnate in the fourth degree was objected to 
by other agnates similarly related, both the factum of the 
adoption and its validity by custom were denied, as in No. 95 
of 1889, and the result, after enquiry on remand, was the same 
as in that case. 

Adop of ^^' ^^® adoption of a more remote in the presence of 

S^^^ewn^^f ^®^^®"' agnates is a considerable extension of the power of 
^tea. selection. We have seen that the Biwdj4-dm8 very generally. 
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where tbey recognise the power of adopting an agnate, say " the 
nearer the agnate the better/' and some of them lay it down 
as a positive rule that the selection must be made from the 
nearest group at any rate of " suitable " agnates. In the cases 
reported in the Punjab Record there have been the following 
decisions on this point :— 

In the Delhi District, in No. 39 of 1890 (Roe and Frizelle, 
J J,), a case among the Dogar Jats, the Wdjib-ul-arz apparently 
only gave a preference to the sons and grandsons of brothers. 
The objectors were not so related. There was a remand for 
farther enquiry, but there is no detailed account of the evi- 
dence taken. It would seem, however, that instances had been 
given of the adoption even of daughter's or sister's sons. Bat 
the judgment merely says that the two lower Courts making the 
return concur in finding the adoption valid by custom and that no 
sufficient ground has been shown for differing from this finding. 
In Firozpur, No. 38 of 1890 (Bumey and Roe, JJ.), was 
a case among the Dh&riw&l Jats, in which the adoption of a 
step-son who was also an agnate, /. e., the adopter had married 
by karewa the widow of an agnate, was objected to by nearer 
agnates. There was a remand for enquiry into custom, but, as 
in the last case, the judgment on receipt of the return tells ns 
little as to what the evidence was. It accepts the concurrent 
findings of the lower Courts in favour of the adoption, and 
says that it has hardly been contended in the Chief Court that 
the adoption would not have been valid if it had taken place 
when the person selected was a child. 

In Ludhidna, in No. 114 of 1889 (Powell and Frizelle, JJ.), 
a case among the Saraha Jats, the adoption of a more remote 
agnate was objected to by nephews. The JBitra/-i-im was 
against such an adoption, and apparently there were no 
instances to support it. But the Court held that a power of 
adoption being admitted generally, it was for those who 
asserted restrictions on it to prove them, and this they had not 
done. I doubt if this would have been the ruling if the case 
had been considered after No. 50 of 1893. 

In No. 94 of, 1893, a case from the same district, but among 
Dh41iw61 Jats, the Court (Frizelle and Rivaz, J J.), expressed the 
opinion that the cases reported as Nos. 79 of 1882, 15 of 1883, 
and 114 of 1889, would be sufficient authority for holding the 
adoption valid by custom, if the factum were proved. But the 
question of custom was perhaps not so fully gone into as it 
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^otherwise woald have been^ as it was held that the /actum was 
not proved. 

In No. 92 of 1894 (Plowdes, J.)^ another Ladhi&na case 
amongst the Hinda Jats of the Jagr&on tahsil^ it is intimated 
that^ in accordance with the Riwdj-i-dm, the adoption of any 
one other than a near agnate requires the consent of the 
vfdrisdn yakjaddisy but the actual ruling is that a widow has 
no power of adoption^ and still less could she adopt a 
daughter's son. 

Similarly, in Lahore, in No. 47 of 1895 (Rivaz and 
Chatterji, 33. )j a case amongst Sindhu Jats, although the 
RivoAj'i^am is referred to as prescribing the selection of a near 
agnate in preference to a more remote one, the actual ruling 
WHS only that the adoption of a daughter's son^ or other 
non-agnate was^ notwithstanding previous decisions to the 
contrary, invalid by castom. 

I do not think that it can be said from these decisions that 
in any case in which the Biwdj'i-dm imposes restrictions on 
selection even from among agnates, it has been proved affirma- 
tively that no such restriction exists, nor, as already intimated, 
do I think the general view taken in some of the cases 
as to the burden of proof is one which would be taken now. 

20. But whatever may be the force of restrictions from 
among agnates, the adoption of a non-agnate obviously rests 
on a very different footing. It is a violation of the cardinal 
principle that agnates only can succeed, and that '^ the land 
cannot leave the ^o/." But if there could be any exception 
to this principle we should expect to find it made in favour of 
daughter's sons, who, though, in exogamous tribes, non-agnates, 
are as nearly related in blood as son's sons. How the Courts 
came to hold that this exception might be presumed to exist is 
clearly shown by Sir H. M. Plbwden in the judgment in 
No. 50 of 1893 already referred to. 

There was no doubt at the commencement of our rule in the 
Punjab a very general feeling amongst the officers who sat as 
Judges in the Subordinate Courts that the claims of the 
daughter's son were founded " on natural justice '^ ; there were 
also undoubted instances of their adoption in Sikh times, and 
the all-important question whether there was not an assent, 
express or tacit, of the agnates to the adoption, was overlooked. 
There was also the general guiding principle of the Courts that 
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the Hindu or Muhammadan Law was to be followed unlesg a Ch^» ni. 

special custom modifying or varying it was proved. Enough 

was already known about customary adoptions for the Courts to 

be able to say that the restrictions of Hindu Law did not apply 

to them^ and the Courts at once concluded that therefore there 

were no other restrictions. All these points are folly brought 

out by Sir H. M. Plowden in his exhaustive examination of 

all the cases which have come before the Chief Court both 

amongst Hindu and Muhammadans. He points out that in what Earb'er 

was regarded as the leading case, No. 50 of 1874, a case among oMef^ourt. ^ 

Hindu Jats, the lower Appellate Court had ruled that the adoption 

of a daughter's son, who was also an only son, was presumably 

invalid as opposed to Hindu Law, and the party supporting the 

adoption had failed to prove instances of similar adoptions 

sufficient to establish a special custom. The Judges of the Chief 

Court, on the strength of the cases quoted in the judgment, held 

tbe adoption valid. Sir H. M. Plowden remarks— 

'^It would have been sufficient for the decision of the case 
before them to say that although by Hindu Law a daughter's 
son, or an only son, is incapable of being adopted, it was 
established by these cases t^at by custom in the Punjab a 
daughter's son, or only son, is not incapable of being adopted; 
but, on the contrary, it is to be presumed that the adoption of 
such a person is not invalid, merely on the ground that he is a 
daughter's son or only son. There was apparently no other 
ground of objection in the case, and it would have followed 
from a ruling to the above eflEect that in that particular instance 
the adoption was valid. 

" Unfortunately the judgment went further than was neces- 
sary and laid down in a positive form the far wider proposition 
that in the Punjab by custom the adoption of a daughter's 
or sister's son is presumably valid. No question had arisen, 
or was discussed, as to the positive conditions of the valid 
adoption of a daughter's son, and the important question 
-whether such an adoption was valid in the presence of 
agnates, irrespective of their assent, was not even mentioned." 

The cases cited in the judgment (No. 50 of 1874) in Sir 
H. M. Plowden's opinion warrant the proposition that in the 
Punjab there may be a valid adoption by a Hindu of a daugh- 
ter's son, but not the far wider proposition that in the Punjab 
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^^"^' ^^^* the adoption of a daagh tor's son is presumably valid ; and pro- 
oeeding to examine all the cases not cited in^ or subsequent to 
No. 50 of 1874, which had come before the Chief Court, the 
learned Judge remarks that out of these twenty cases (11 Hindu 
and 9 Muhammadan) — 

(1). All were among Jats and (except in one case from 
Sirsa) all the adoptions occurred in districts which were spo- 
cidly under Sikh rule. 

(2). In four of the Hindu and in three of the Muham- 
madan cases the adoption occurred in Sikh times. 

(3). In eight of the Hiudu and in five of the Muhammadan 
cases, that is, in all cases subsequent to No. 50 of 1874, the latter 
judgment was accepted without discussion and the provisions 
of the Siwdj'i'dma were ignored. Sir H. M. Plowden says : — 

'' The Records of Custom in these decisions have been 
unfavourably commented on, with more severity than they seem 
to have deserved. The rule adverse to non-agnates enunciated 
in these records seems not to have been a new rule, but the 
true customary rule founded on the principle that a holding 
of ancestral land in a village cannot be transferred by the 
voluntary act of the holder to a. person outside the gdt or 
genealogical family, except with the assent of those members of 
the g6t to whom, in the absence of male issue, it would revert. 
The frequency of adoptions of daughter's or sister's sons during 
Sikh times is capable of satisfactory explanatioQ on the hypothe- 
sis that the assent of the agnates would be readily granted, 
and was virtually dispensed with during a period of agricultural 
distress. In short, the customary rule by which such adoptions 
stood in need of the assent of the agnates had been, to some 
local extent, in abeyance, but this irregular practice, tolerated 
under exceptional circumstances, had not been generally 
accepted as an established custom, under which non-agnates 
could be adopted, irrespective of the consent of the agnates.'' 

After reviewing at length the Records of Custom, and four 
oases in which the adoption of a daughter's son by a Muham- 
madan was held valid by the Chief Court, the judgment 
proceeds : — 

'' In face of the recordsjalready cited or referred to it is not 
possible to say that these cases establish that amoug the land- 
holding tribes of the Muhammadan religion who allow adoption 
th» adoption of a daughter's son is presumably valid. 
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" But I think that the Records of Custom and the knowledge Chap. IIL 
derived from other sources since 1874 as to custom generally^ 
warrant us in going further and in saying that, generally, among 
the landholding tribes who permit adoption in the Panjab, 
the adoption of a daughter's son in the presence of near agnates 
of the adopter presumably needs their assent." 

The parts of the judgment which immediately follow, and 
deal with the general nature of customary adoption, and what 
is necessary to establish the factum of it, have already been 
given. Returning to the adoption of daughter's sons, the learned 
Judge continues : — 

*' The second important point to which these records testify Final Full 

• . - , Bonou mlmff 

13 that, though the adoption of a non-agnate, and especially of No. 50 of i^. 
a daughter's or sister's son, or a son-in-law, may be valid in 
presence of agnates, it is quite exceptionally so, more particularly 
in the presence of near agnates. This general remark holds 
good equally of Hindus and Muhammadans ; but it is probable 
at the same time that the adoption of a daughter's son is most 
likely to be tolerated where the marriage tale of endogamy has 
been so far established that the descendants of a common male 
ancestor are allowed to intermarry, that is to say, where the 
daughter's husband may be of the same genealogical faoaily as 
her father, and need not, as in the exogamous gdt^ be of a strange 
family* ****** 

^' There appears therefore no reason for supposing that, at 
any rate in respect to the adoption of non-agnates in the presence 
of near agnates, the power of adoption forms an exception to the 
general rule which gives the icarisan ek jaddi or the harabatidn 
the right to control acts of a sonless owner of ancestral land 
detrimental to their presumptive right of succession, 

'^ I think therefore we are fully warranted in holding gener- 
ally, creed, tribe, and locality apart, that when a sonless man, 
in any landholding group which recognizes a power to adopt, 
asserts that he is competent to adopt a daughter's son, or 
other non-agnate, in the presence of near agnates, irrespective 
of their assent, the presumption at the outset is against the 
power, and in the absence of any admission in the pleadings 
in a particular case which may qualify the presumption, the 
form of the issue should be such as to throw the burden of 
proof on the person asserting the existence of the unqualified 
power. 
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Chap. HI. *' Tho presamptioD^ it may be added^ is merely a general 

presamptioQ to be made at the ontset, irrespective of any evi- 
dencOj such as tbe Wdjih'uUarz, the Riwdj'i-dm, or precedentSj 
jadicial or non-judicial, which may be forthcoming at a later 
stage of the case as evidence npon the issue previously framed 
with reference to the general presumption. That evidence of 
course may or may not be such as to shift the original burden 
on to the opposite party^ but cannot affect the original form of 
the issue." 

The above judgment^ concurred in by Benton and Rivaz^ 
JJ., is the final ruling of the Chief Court on the general prin- 
ciples of adoption, and the burden of proofs and treating the 
case before them in accordance with these principles, the Divi- 
sional Bench held that the adoption of a daughter's son by a 
Muhammadan Arain of the JuUandur District was not valid 
by custom. The same result has followed in the following 
cases and districts :— « 

litter OMM of ^^' ^^ Ludhidna. — In No. 3 of 1894 (Benton and Bivaz, 
J>«^»do^oiM jj,)^ aeage among the Bhatti (Hindu) Jats of the Samrala 

tahsfl in which the objectors were brother's sons. 

In No. 84 of 1894j already quoted^ as showing that the 

Manj Bijpdts do not allow any adoption. 

In No. 92 of 1894, Sir H. M. Plowden/ in confirming 
in Chambers a decree of the Divisional Judge disallowing an 
alleged adoption of her husband's sister's son by a widow 
among the Hindu Jats of the Jagr&on tahsllj observed that 
under any circumstances she could have had no greater power 
of adoption than her husband would have had when he was 
alive, and he could not have adopted a sister's son without the 
consent of his agnates. 

In No. 129 of 1894 (Frizelle and Bivaz, JJ.), a case amongst 
the Dhillon (Hindu) Jats, the adoption was that of a sister's 
grandson. The objectors are described as '' near agnates," 
but their exact relationship is not stated in the judgment. 

In No. 19 of 1895 (Stogdon and Chatterji, JJ.), a case 
among the Dewal (Hindu) Jats, the adoption was that of a daugh- 
ter's son, and the objectors were agnates in the fourth degree. 
The whole question of custom among the Hindu Jats of Ludhi&na 
was thoroughly gone into and all the previous decisions 
carefully examined. It was found that where the decision 



ALIENATION FOB THE BENEFIT OF OTHEBS. 105 

had been in favour of the adoption, the burden of proof had Chap. III. 
invariably been thrown on the persons objecting to it. Where 
there had been any real enquiry the result had been to confirm 
the Riwdj'i'dm. 

In No. 58 of 1895 (Stogdon and Chatterji, JJ.), a case 
among the Oil Jats of the Jagr&on tahsil, the objectors were 
grandnephews. 

In Jullundur and Hoahidrpur. — No. 64 of 1894 (Benton 
and Bivaz, J J.), the case, one amongst Gorew&ha (Muhammadan) 
B&jputs, was not quite one of adoption, but rather of a gift to 
a daughter's son, who was also, the tribe being endogamous, a 
sister^s grandson. The Riwaj-i-am which disallowed such a gift 
or such an adoption was held to be correct. There is a note to 
this No. 64 of 1894 of another case in the Hindu branch of 
the same tribe in Jullundur, in which it was distinctly held 
by the same Judges that had there in fact been an adoption 
it would have been invalid by custom. 

In another Hoshi&rpur case. No. 96 of 1893, the factum of 
the adoption was held not proved. 

In No. 84 of 1895 (Roe and Chatterji, JJ.), the question 
of adoption of a daughter's son among the Hindu Jats 
of the Hoshidrpnr tahsil was made the subject of a very full 
enquiry on remand. The Ritodj-i-dm allowed the adoption 
but the enquiry showed that the reason of the entry was merely 
that the local Courts, on the strength of a few cases which had 
occurred in Sikh times, and their own belief that such adoptions 
shoald be presumed to be valid, had uniformly upheld them, 
and the tribal representatives present when the Riwdj'i-dm 
was prepared therefore stated that they were allowed. Most 
of these representatives— and the great majority of the Hindu 
Jat lambardfirs — when examined during the enquiry on remand 
declared emphatically that true custom, as recognized not 
by the local Courts but by the tribes themselves, did not allow 
such adoptions. The instances given in support of them were 
quite insufficient, and the decision of the Chief Court was that 
they were opposed to custom. 

In Lahore. — In No. 47 of 1895 (Rivaz and Chatterji, JJ.), a 
case among Sindhti Jats, in which the adoption of a daughter's 
son was held invalid, the exact relationship of the agnates who 
objected is not stated. 
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OHAP.nL In Amritsar.— In No. 181 of 1893, I upheld in Chambers 

a decision of the Divisional Judge, who had found after a very 
full enquiry that among the Aulakh (Hindu) Jats of the 
Ajn&la tahsili custom did not allow either the adoption of, or 
gifts to, a daughter's son. 

In Qurddapur.— In No. 39 of 1894 (Plowden and Stogdon, 
JJ.), a case among the Bhatti (Muhammadan) Jats of the Bat&Ia 
tahsil, the objector was a nephew and the decision was the same. 
In Sidlhot.^ln No. 30 of 1894 (Benton and Rivaz, JJ.), a 
case among the Anand Ehatris in the Pasrur tahsil the decision 
was the same. 

In GiyVd^— In No. 102 of 1893 (Prizelle and Rivaz, JJ.), 
a case among the Pasw&l Gujars of the Eh&rian tahsil, in which 
the objectors were agnates in the fourth and fifth degree, it was 
held that custom allowed neither the adoption of, nor gifts to, a 
sister's son. 

The same was held in 

No. 140 of 1893 (Plowden and Boe, JJ.), a case among 
the Sidh Jats (an exogamous tribe) of the same tahsil, in which 
the nearest objectors were first coasins. The case was one of 
a gift to a sister's grandson, but the whole question of 
custom is folly gone into by Sir H. M. Plowden, and the 
precedents, judicial and non-judicial, are carefully examined. 
These showed that whilst the position of the sons of a 
daughter who with her husband had resided in her father's 
house from the time of her marriage was highly favoured, and 
they were sometimes allowed to succeed, where there had been 
from the first a clear intention that they should do so, even 
without a special act of adoption or gift, in the case of other 
daughter's sons not only a special act of adoption or gift, but 
also the assent of near agnates was necessary, and the 
position of sister's sons was even weaker than this. The 
correctness of the decision in No. 104 of 1891, in which the 
adoption of a wife's sister's son was upheld, was doubted. 

In Rawalpindi, — In No. 86 of 1894 (Benton and Rivaz, 
JJ.), it was held that among the Sayads custom did not allow 
the adoption of, or the gift of the entire estate to, a daughter's 
son, who was also a grand-nephew, in the presence of nephews. 
H Id lid ^^' '^^^ ^^^y cases, since No. 50 of 1893, in which the 

adoption of a daughter's or a sister's son has been held valid 
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No. 113 of 1893, amongst Zargars of HoaliiAfpnr, in Ciup.ni. 
'which Sir fl. M. Plowden, whilst apparently of opinion that 
village artisans were governed by the same custom as the 
agricultural tribes, found as a fact that the assent of the agnates 
had been given. 

No. 71 of 1895 (Stogdon and Bullock, JJ.), a case 
between MoghalSf owning land but residing in the town of Patti 
in Kasnr, Lahore; agnates in the fifth degree contested an 
appointment as heir of, or gift to, his daughters by a sonless man 
made publicly shortly before his death. The Moj^als are 
endogamous, and the husband of one of the daughters was in fact 
as near an agnate as the plaintiffs. The power of gift or ap- 
pointment as heir was supported by the Riwdj-i-dm and 
several instances, and it was held proved both by the lower 
Courts and the Chief Court. 

23. If custom generally forbids the adoption of non- Adoption a! 
agnates who, like daughter's or sister's sons, are blood related, 
a fortiori does it forbid the adoption of those who are not 
so related. A step-son as such is obviously in no better position 
than any other stranger in blood, and his adoption has been 
found invalid : 

In No_. 48 of 1894 (Roe and Stogdon, JJ.), a case among 
the Maru (Hindu) Jats of Ludhi&na, in which the objecting 
agnates were the great-great-grandsons of a common ancestor, 
and the step-son, though said to be of the same got, could 
trace no agnatic relationship ; 

And in No. 122 of 1894 (Stogdon and Channing, JJ.), a 
case among the Aulakh Jats of Amritsar in which the objectors 
were agnates in the seventh degree ; 

In No. 93 of 1893 (Frizelle and Rivaz, JJ,), a case 
among the Jagi Rajputs of Gurd&spur, the adoption of a found- 
ling, tribe unknown, was held valid on the ground that it had 
been expressly assented to by the agnates whose assent might 
have been necessary at the time it was made, and that it could 
not be declared invalid merely on the objection of a son born 
after the adoption. 

24.- The power of adoption by widows has not formed the Power of 
« , adoption Dj 

subject of any important decision by the Chief Court, and it widow. 

is a point on which custom, within certain limits, would 

naturally vary. She can of course adopt with the consent of the 

ajpates. Whether, without that consent^ she omi adopt (1) with> 
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Chap. III. or (2) without, the express authority of her husband, must 
depend on the custom of the particular tribe. It is obvious, as 
pointed out in No. 92 of 1894, that under no circumstances 
could her power be greater than that of her husband, and it 
is likely to be considerably less. I should say myself that 
the presumption is that a widow cannot adopt, without the 
consent of the agnates, even when she has the express authority 
of her husband. And apparently this would have been found to 
be the case in No. 92 of 1894 had it been necessary to go into 
the question. On the other hand, in No. 182 of 1889, already 
quoted, the widow was found to have the power to adopt a 
near agnate without the consent of other agnates. But this 
finding was not based on any general presumption, but on the 
evidence in that particular case. 

u. — GiftB. 

Close conneo- 25. I have already remarked that, speaking generally, a 
ad^itioii ''and gift as understood by Customary Law is merely the means by 
^' which the tribes who do not recognize adoption eo nomine, 

permit under certain circumstances a sonless man to divert 
the succession to his estate from the natural heirs in favour 
of some near relative who has rendered, or is expected to 
render, service, and who would be adopted, if adoption were 
recognized. It is, however, by no means unf requent to find even 
in tribes which recognize adoption, gifts made in ratification 
of an adoption usually, I fear, of a pretended one. It is indeed 
the most common mode of attempting to evade the Customary 
Law which restricts the power of selection and insists most 
strongly on a public act of adoption, for the sonless man to 
execute a deed of gift, in which a previous adoption is falsely 
recited. It thus happens that in most of the cases which have 
come before the Courts the customs regulating adoption and 
gifts have had to be considered together, and many of the 
cases to which I am about to refer will be found to have 
been already noticed under the head of Adoption. 
The iame 26. The remarks of Sir H. M. Plowden already quoted show 

J^pie'^iJ^ that the custom with regard to all alienations of an cestral pro- 
to both. porty (except for necessity) rests on the same general principle, 
that the holder for the time being cannot by his own voluntary 
act, under whatever form he may clothe his act, whether he calls 
it an adgption, a gift, or a distribution, or a sale, divert the suc- 
cession ftom his natural heirs without their consent. And just as 
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in tlie case of an adoption the Castomary Law insists on a definite ^ ^* ^^' 
public act of adoption^ in the presence of^ or with fall notice to, the Neeetrity for 
brotherhood or at any rate the agnates interested, so also in the poiMiSoo. 
case of gifts it insists on a delivery of possession. In nearly all 
the Records of Gastom where a gift is allowed, the condition 
is laid down that the donor mast give possession daring his 
own lifetime. This condition has invariably been regarded 
by the Court as essential, and where it has not been complied 
with gifts, which would otherwise have been supported by 
custom, have been disallowed. Nos. 112 of 1889, 36 of 1891 
(in which the meaning of "possession" is fully discussed), 
and 15 of 1895 are, amongst other cases, clear authority on 
this point, and in No. 83 of 1891 (Plowden and Benton, JJO* 
it was held, as had been previously held in No, 112 of 1889 
(Plowden and Tremlett, JJ.), that power to make a gift " during 
lifetime'* does not cover a gift made during lifetime, but 
intended to take effect only after the donor's death. 

27. With these general remarks, I will proceed to notice Bew«r <rf 

" • r» t • reported OMO 

the various cases of gift reported in the Punjab Record since in detaU. 
1887. They may be classified, like the adoptions, as— 
(1). Gifts to an agnate in the presence of— 

(a) nearer agnates, 

(b) agnates equally near ; 

(2). Gifts to relatives through females (daughters or 
sisters, or their husbands or sons) ; 

(3). Gifts to strangers ; 
and the main point to be noted is of course whether these have 
been held valid or invalid. But it will be more convenient in the 
first place to review the cases as a whole, district by district, 
and afterwards to consider them by classes. I shall follow 
the same order as in adoptions. 

28. In the districts which have been longest under British 
rule, and where the land is mainly held by tribes who were 
with few exceptions originally Hindis, and who are mostly so 
still, the cases are very few. 

In Delhi.-'In No. 32 of 1892 (Rivaz and Stogdon, JJ.), it ^^' 
was held that by the castom of the Say ads of the Balabgarh 
tahsil, a gift to ^a daughter in the presence of the descendants 
of the donor's grandfather was invalid, and 

In No. 25 of 1892 (Frizelle and Bivaz, JJ.), a gift by a 
Gathw&l Jat, to a stranger in blood in the presence of a nephew 
was also held invalid by custom. 
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€HAy.III> In Rohtah.— In No. 95 of 1891 (Benton and Rivaz, JJ.), a 

Bohtok. gift by a Hindn Jafc of tlie Sdmpla talisil to a step-son in the 
presence of descendants of the donor's great-grandfather was 
held invalid. 
Bint. In Str#a.— No. 101 of 1892 (Stogdon and Bnllock, JJ.), 

was a case of a gift, by aThurar (Mnhammadan) Jat of the 
Sirsa tahsil, of a portion of his estate to a brother's son and 
grandson in the presence of another brother and brother's son. 
The Court, considering (apparently erroneously according to the 
later Full Bench ruling No. 78 of 1895) that the principles laid 
down in No. 107 of 1887 did not apply to thfe Sirsa District, and 
interpreting the Bifrnj-irdm as allowing the gift, held the gift 
valid. 

HiM^r. In H%8$dr.— In No. 63 of 1890 (Powell and Eoe, JJ.), a 

gift by a Qhorewil Jat to his daughter in the presence of agnates 
of the fifth degree was held valid. But in this case the 
agnates, though apparently they resided and owned land in 
the same village, failed to show that the land had ever been 
held by any common ancestor of themselves and the donor, and 
this was the basis of the decision. 

29. In FtVozpur.— In No. Ill of 1888 (Plowden and 
Bnmey, JJ.), a gift by an Ariin to a daughter's son in the 
presence of a brother and brother's son was held invalid. 

In No. 82 of 1892 (Stogdon and Bullock, JJ.), a gift, by a 
Sidhu Jat, of the Moga tahsil, of half his ancestral land to a 
grandson, to the exclusion of a sou, the donee's father, was held 
invalid. 

No. 120 of 1893 (Plowden and Roe, J J.), was a somewhat 
similar case amongst Ar&ins., Strictly speaking, it was a case of 
bequest by a father favouring one son to the prejudice of 
another son, but the power of the father to make such a 
distribution of ancestral land during his own lifetime was 
also considered and held not proved. 

g^y^U^ 30. In Karndl— In No. 1 27 of 1894 (Roe and Prizelle, J J.), 

a gift by a Gujar to a mother's brother's child would 
have been held invalid if it had been objected to by a near 
agnate, but it was held that the widow, who was sufficiently 
provided for out of the rest of the estate, had no power to 
object. 



Firoipiir. 
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In Umhalla.—So. 68 of 1888 (Rattigan and Roe, J J.), ^^^-™' 
was really a case of bequest by will, by a Dhanni Jat, in favour Umbilliu 
of a widowed daughter who had returned to reside permanently 
with her father and had rendered him service for years. The 
question whether there was any distinction between the power 
of g>if t and the power of bequest was not really considered, the 
transaction was treated us an ordinary gift, and it was upheld 
on the groand that, as the Wdjib-ul^nrz expressly allowed a 
gift to a daughter's son if there were no brother or brother's 
son, and as the objecting agnate was not a brother or brother's 
son, it was for him to prove the gift invalid by custom, and be 
had failed to do so. On the other hand 

In No. 156 of 1890 (Stogdon and Beachcroft, JJ.), a gift 
to, under the form of an adoption of, a wife's brother's son by a 
Baihala Jat, was declared invalid, although the Wdjih''Ul-arz 
allowed gifts to a daughter's son; and in. 

No. 73 of 1891 the same Judges held a gift by a Tawani 
Rajput to a daughter's son in the presence of a nephew invalid. 

In No. 90 of 1893 (Plowden and Benton, J J.), a case 
amongst the Jadubansi (Hinda) K&jputs, it was held that a 
Bonless proprietor cannot distribute his estate, in whole or in 
part, unequally amongst his agnates of the same degree of 
relationship. 

In No. 24 of 1892 (Benton and Stogdon, JJ.), a gift to a 
stranger by an agricultural Brahmin of the Jag&dhri tahsd was 
held invalid on the objection of near agnates, whose ancestor had 
joined the donor's ancestor in founding the village, although 
no common ancestor had ever held the land. 

In Ludhidna. — In No. 36 of 1895 (Rivaz and Chatterji, Lndhiiiia* 
J J.), a gift by an Ardin to a daughter's son in the presence of 
a brother's son was held invalid after a very complete review of 
previous decisions. 

31. In Jullundur. -^In No. 92 of 1888 (Powell and Roe, juUttndtir. 
JJ.}, a gift by an Ar&in to a daughter's son was upheld on the 
ground that the agnates had in fact consented to it. 

In No. 19 of 1890 (Prizelle and Rivaz, J J.), in which a gift* 
by a Kang Jat to one nephew was objected to by another nephew, 
it was held that as the donee had long resided with, and 
rendered service to the donor, it was for the objector to prove 
that the gift was invalid by custom, and he had failed to do 
BO. Similarly, in 
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CHAP.m. No. 85 of 1889 (Powell and Prisselle, JJ.), where a Dhanni 

Jat had made a gift of a moderate portion of his estate to 
a Btep-son who had long resided with him and managed his 
estate for him^ the onus was thrown on the objector with 
the same resnlt. This was also the case in No. 95 of 1892 
(Benton and Bivas, JJ.)^ another case of a gift to a step-son 
by a Bharar (Hindn) Jat, where the objecting agnates were 
only related in the sixth degree, and the village pedigree table 
showed that the proprietary body was made np of groups of 
yarions tribeSj and that alienations had been frequent even in 
the objector's group. On the other hand 

In No. 95 of 1890 (Stogdon and Beachcroft, JJ.)^ a gift, by 
a Ghorew&ha B&jpdtj of a portion of his estate to his wife's 
brother in the presence of sons was held invalid ; and 

In No. 64 of 1894 ( Note) Benton and Bivazj JJ.), another 
case among the same tribe, a gift to a daughter's son was held 
invalid in the presence of agnates of the fourth degree. 

In No. 145 of 1894 (Stogdon and Chatterji, JJ.), it was held 
that, althdugh in other cases referred to a gift to an agnate had 
been held valid in the presence of nearer agnates, yet a gift to a 
stranger was invalid. The case was among the Nirxx B£jp6ts. 
Hoiliiarpur. In Hoshidrpur. — Dispositions of property in favour of an 

agnate in the presence of other agnates equally or more nearly 
related have been upheld in the following cases :~ 

In No. 18 of 1890 (Frizelle and Bivaz, JJ.), a case among 
Mahtans,'where the donee was a nephew who had long resided 
with the donor and had managed his estate for him, the Court 
threw the onus on the objector, another nephew, and held that 
he had failed to discharge it. 

In No. 113 of 1891 (Frizelle and Benton, JJ.), a case 
among Ghorew&ha Bijpdts. Here again the donee was a 
nephew who had long resided with the donor, and the Court 
following Nos. 173 and 174 of 1883 and No. 152 of 1884, placed 
the onus on the objector^ another nephew. 

In No. 116 of 1894 (Plowdeo, J.), a case among the Gil 
Jats. Here too the donee was an agnate connected with the 
donor by the special tie of long residence and service, and it 
was laid upon the objecting agnates to prove the gift invalid. 

On the other hand, dispositions of ancestral land in favour 
of one agnate in the presence of other agnates equally related 
have been held invalid in the following cases :-« 
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In No. 90 of 1891 (Benton and Stogdon, JJ). This was a ^^^^-lll- 
case among Bhatti (Hindn) Rajpnfcs, and was one of disposal by 
will. The Court drew a clear distinction between the power of 
disposal by will and the power of gift, and without discussing 
the latter power held that the existence of the former power 
was not proved ; but 

In No. 115 of 1891 (Benton and Rivaz, JJ.), a case amongst 
Mahtans, in which a proprietor had divided his estate into four 
shares, and given one share each to his three sons, and 
reserved the fourth share for himself, and had subsequently 
bequeathed this reserved share to one grandson exclusively, 
the Court, whilst recognizing a distinction between gifts 
and bequests, refused to give effect to the wiQ on the ground 
that to do so would be to recognize the power of a proprietor to 
make an unequal distribution of his estate between his sons and 
grandsons, which power did not exist. 

In No. 138 of 1892 (Benton and Rivaz, JJ.), a case, among 
the Jats of the Hoahidrpur tahsil, of an unequal distribution by 
a father amongst his sons and grandsons, the Court held that 
no power to make this was proved. 

In No. 71 of 1893 (Frizelle and Rivaz, JJ.), a case among 
Hindn Rajputs of the Una tahsil. Here a gift (in the form of 
a gratuitous creation of rights of occupancy) in favour of a distant 
agnate in the presence of nearer agnates was held contrary to 
custom. 

In No. 110 of 1894 (Stogdon and Chatterji,' JJ.), a case 
among the Ndru (Muhammadan) Rajputs, a gift to a sister^a 
son, who was also an agnate, to the prejudice of agnates equally 
near, was held invalid. 

In No. 72 of 1895 (Rivaz and Chatterji, JJ.), another 
Naru Rajput case, it was held that a father cannot, except for 
very special reasons, make an unequal distribution of his estate 
amongst his sons. 

There have been no cases in which gifts to relations 
through females have been upheld, and the cases in which 
they have been set aside are the following :— 

No. 1 17 of 1892 (Stogdon and Bullock, JJ.)j a case, among 
Mahtans, of a gift to a son-in-law objected to by descendants of 
the donor^s great-grandfather. It was also pointed out that 

I 
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Chap. Ill, q^q^ jf ^jj^ g|ft jj^^ |,ggjj y^jj j ^^^ estate would have gone to 
the donor^s and not to the donee^s heirs. • 

No. 64 of 1894 (Benton and Rivaz, SJ,), a case amoDg the 
Gorewdha (Muhammadan) Rajputs of the Garhshankar tahsU, 
of a gift to a sister's and daughter's son, objected to by agnates 
of the sixth degree. The actual ruling was that the gift was invalid 
in the absence of an adoption^ but it was not decided whether 
or not it would have been valid had an adoption been proved. 

No. 110 of 1894 (Stogdon and Chatterji, JJ.), a case 
among the Nard (Muhammadan) Rajputs, of a gift to a sister's 
son^ who was also an agnate^ in the presence of nearer agnates. 

No. 84 of 1895. This case has been fully noticed under 
the head of " Adoption. '^ 

There are no cases in which gifts to a stranger have been 
upheld^ and in the following cases they have been disallowed : — 

No. 1 18 of 1891 (Benton and Rivaz, JJ.), a gift, by a Kandal 
(Hindu) Rajput of the Una tahsil, of a small portion of his 
estate to a stranger objected to by agnates of the seventh degree. 

No. 83 of 1892 (Benton and Rivaz, JJ.), a gift by a Jaj Jat 
to a step-son of another got objected to by a brother and 
nephew. It was also held that his adoption would have been 
invalid. 

No, 98 of 1892. A case before the same Judges, precisely 
similar to the last. 
Amritsar. 32. In ulwiri/^ar there have been no cases regarding gifts 

to agnates. Gifts to relations through females have been held 
valid in :— 

No. 140 of 1894 (Benton and Bullock, JJ.), in which a gift, 
by a Manj Rdjpfit of the Tarn Tfiran tahsil, to a sister's son who 
was also a son-in-law, was upheld, although the objector was 
a nephew, on the ground that, although the Riwdj^i-dm dis- 
allowed such gifts in other parts of the district, it expressly 
sanctioned them in the Tarn T6ran tahsil, and precedents 
of decided cases supported the Biwdj-i-dm. 

No. 5 of 1895 (Roe and Chatterji, JJ.)» a case among the 
Pathans of the Ajnfila tahsil. This was a case of a gift by a 
widow, and although the general power of gift was referred to 
incidentally, the ruling merely was that a daughter could not 
control its exercise. 

In the following cases such gifts have been declared 
invalid : — 
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In No. 131 of 1893, a case among the Aulakh Jats in ^"^1"' 
the Ajnfila tahsil, I confirmed under Section 551, Civil Pro- 
cedure Code, a decision by the Divisional Judge, based on a full 
enquiry into custom, that a gift cannot be made to a daughter's 
son in the presence of agnates of the fourth degree. 

In No. 15 of 1894 (Benton and Rivaz, J J.), a case among 
Pathans of the same tahsil, it was held that a gift could not 
be made to a daughter's son in the presence of first cousins. 

The only cases regarding gifts to strangers are No. 198 
of 1889 (which will be discussed fully under the head of 
" Wills ") in which a gift by will was upheld, and No. 11 of 
1890 in which I confirmed under Section 551, Civil Procedure 
Code, a decision upholding a gift, by a Hindu J at of the 
Tarn T&ran tahsil, of a small piece of land to his Parohit for 
religious purposes. 

In Ourddspur there are no cases regarding either gifts Gardaspar. 
to agnates or to strangers. Gifts to relations through females 
were discussed in 

No. 60 of 1889 (Roe and Frizelle, JJ.); this was really a 
case of succession among the Sayads of the Shakargarh tahsil, 
and it was held that a daughter was^ not excluded by a second 
cousin once removed. 

In No. 112 of 1889 (Plowden and Tremlett, JJ.), a case, 
among the Gujars of the same tahsil, of a gift to a daughter's 
son, there are indications in the judgment that the gift might 
have been upheld if it had been accompanied by delivery of 
possession, but the ruling merely was that it was invalid 
because possession was not given. 

In No. 65 of 1892 (Roe and Stogdon, JJ.), a case among 
Gujars, it was held that a gift to a daughter and her son was 
invalid in the presence of ngnates of the fourth degree. 

33. In Lahore, the only cases are — Lahore. 

No. 128 of 1888 (Burney and Tremlett, JJ.), in which a 
bequest by a Dhanva Jat of the Kasur tahsil in favour of a 
distant agnate in the presence of nearer agnates, was declared 
invalid on the ground that a similar gift would have been 
opposed to custom. 

No. 71 of J895 (Rivaz and Bollock, JJ.), this was a case 
among the Moghals of Patti, in the Kasfir tahsil, in which 
a father, a few days before his death, had publicly recorded 

I I 
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Chap. HI. j^ ^Ijq Patwfiri'a diary, a gift of his land to his four daughters, 
one of whom was married to an agnate as nearly related as the 
plaintiff, who was an agnate of the fifth degree. The transaction, 
though spoken of in the judgment as a bequest, was treated as 
one of gift, or appointment of heir. It was supported by the 
Riwdj'i'dm and by instances of similar gifts or appointments. 
It was held that it lay on plaintiff to prove such an alienation 
invalid, and that he had failed to do so. 

Gujranwala. In Gujrdnicdla there are no cases of gifts being upheld. 

In No. 110 of 1893 (Frizelle and Benton, JJ.), a gift, by a 
Varditch (Hindu Jat), to a descendant of a great-grandfather, 
was declared invalid in the presence of a descendant of the 
grandfather. 

In No. 34 of 1S91 (Benton and Rivaz, JJ.), a gift, hy will, 

, by a Chima Jat, to a sister's sou and a step-son in the presence 

of agnates of the sixth and seventh degree, was declared invalid. 

The distinction between gifts and bequests was recognized, 
but it was also found that there was no power to make such a 
gift; and 

In No. 135 of 1894 (Frizelle and Benton, JJ.), another 
Chima Jat case, a gift to a sister's son in the presence of 
agnates of the sixth degree was found invalid. 

Sialkot. lu Sidlkoi the cases are more numerous. There are none 

in which gifts to agnates in the presence of other agnates have 
been upheld j but 

In No. 36 of 1888 (Plowden and Burney, JJ.), a gift, under 
the form of a sale, by a Varaitch Jat, to one of several heirs 
was held invalid ; but 

In No. 79 of 1891 (Benton and Stogdon, JJ.), a case among 
the G human Jats, in which the objecting agnates were in the 
eighth' degree, and were of a different religion, and of a different 
village community, it was held that it lay upon them to prove that 
the gift to an agnate of the same religion and village as the 
donor was invalid by custom, and that they had failed to do so. 

Gifts to relations through females have been upheld : 
In No. 20 of 1890 (Benton and Rivaz, J J.), a case among the 
Bajwah Jats of a gift to a sister's son. The objecting agnates 
were of the tenth degree and the onus of proving the gift invalid 
was thrown on them* 
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In No. ]0 of 1892 (Frizelle and Roe, JJ.), a case, among Chap. III. 
the KakezAis (Pathans) of the Pasrur tahsil, of a gift or beqnest 
to a daughter objected to by a brother's son. The Riwdj»u 
dm mentioned the parties village as an exception to the general 
rule, and allowed both the father and his widow to make a gift 
to a daughter when there were no sons, and gave instances of 
such gifts. 

In No. 93 of 1894 (Stogdon and Channing, JJ.), in a case 
among Aw&ns, it was held that a gift was allowed by 
custom to a hhdnadamdd, who had given up all claim to inherit 
in his own family. 

In No. 126 of 1894 (Plowden and Benton, JJ.), another Awdn 
qase, tbe ruling really only is that when a gift has been allowed, 
on the donee^s line dying out, the land reverts to the agnates of 
the donor. 

On the other hand, the following gifts have been declared 
invalid :— 

In No. 42 of 1890 (Benton and Frizelle, JJ.), a gift, by a 
Ghuman Jat, to a father's brother's daughter, in presence of 
agnates of the third and fourth degrees. 

In No. 33 of 1893 (Plowden, J.), a gift, by a Barrar Jat, to a 
brother's daughter, who had resided with him and rendered him 
service. 

In No. 11 of 1894 (Benton and Rivaz, JJ.), a Barrar Jat 
case from the R&y& tahsil, a gift to a daughter whose husband 
was a hhdnddamdd objected to by descendants of the donor's 
grandfather was disallowed. 

In No. 17 of 1894 (Benton and Rivaz, JJ.), it was held 
that a Puriwdl Jat of the Daska tahsil cannot make a gift to a 
daughter's husband without the consent of the wdrisdn yak 
jaddiy who include the descendants of a co-founder of the 
village, even though the land was never held by a common 
ancestor. 

The only case of a gift to a stranger is 

No. 15 of 1888 (Rattigan and Roe, JJ.), in which it was 
held that a gift to a stranger by a Minhas Rajput was invalid. 

34. In Qujrdt there are no^ cases in which gifts to GujrAt. 
agnates have been upheld. They have been disallowed in 

No. 8 of 1891 (Plowden and Benton, JJ.), a case of a gift 
to one nephew objected to by a brother and another nephew, 
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Chip. III. among the Eath^na (Mnhammadan) Gojars^ of the Khiri&n 
tahsfl. In the judgment the previous cases are very fully 
examined. 

In No. 79 of 1893 (Prizelleand Rivaz, JJ.)i a case, aniong 
Arilns, of a gift to, or adoption of, a first cousin, in the presence 
of a brother's son. 

In No. 81 of 1893 (Plowden and Roe, JJ.), a case, among the 
Varfiitch Jats of the Phdllan tahsil, of a gift to one brother, 
purporting to be made for services rendered, to the exclusion of 
the sons of another brother. The case was rather one of a 
bequest ; but the power of gift was fnlly considered, and it was 
held that it was not proved, and that " still less was there a 
power of beqnest. '' 

Alienations in favour of relations through females have 
been upheld in the following cases ; — 

No. 125 of 1890 (Plowden and Rivaz, JJ.), a case, among the 
Chib Rajputs, of a gift of self-acquired properly to a daughter's 
son objected to by first cousius. 

No. 109 of 1891 (Rivaz and Stogdon, JJ.)^ a case, among 
the Gujars of the KhariSn tahsil, of a gift to a daughter whose 
husband was a hhdnadamdd. 

No. 96 of J 892 (Benton and Rivaz, JJ.), a case among 
Muhammadan Jats of the Ph^li&n tahsil. The general princi- 
ple that gifts to daughters whose husbands are khdnadavidda 
are sanctioned, by custom is aflSrmed, but the actual ruling is 
that other gifts are invalid. The ruling in No. 122 of 1892, 
by the same Judges, in a case among Muhammadan Gujars 
of the Kh&rian tahsil, was just the same. 

In No. 129 of 1893 (Roaand Bullock, JJ.), a case among 
Muhammadan Jats, the ruling merely is that the fact that a 
gift to a daughter has been allowed does not give her any 
power of gift. 

In No. 134 of 1893 (Plowden and Roe, JJ.), a case among 

• the Gujars of the Awana got, in the Khdridn tahsil, it was 

held that where a daughter and her husband reside continuously 

with her father, and he puts them in possession they will 

succeed, but not otherwise ; but in 

No. 50 of 1894 (Plowden and Stogdon, JJ.), a case among 
the Bangial Jats, the gift was upheld, although the daughter 
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and her hnsband had not been resident from the very time of Chap. IIL 
her marriage. 

In No. 134 of 1 894 (Frizelle and Benton, J J.), a case among 
Varditchs, the question was not the validity of the gift to a 
daughter whose husband was a resident son-in-law, but only 
of the right of the husband to succeed where such a gift had 
already been allowed. It was held that he was entitled to 
hold for life. 

In No. 31 of 1895 (Rivaz and Chatterji, JJ.),acase among 
Gujars, it was held that where it was proved that a souless man 
had taken his married daughter and her husband to reside 
with him with the iatention that they should succeed, they 
would succeed even without proof of a definite act of gift. 

But the following gifts have been set aside : — 

In No. 53 of 1889 (Roe and Frizelle, JJ.), a gift by a 

Mahammadan Gujar to a sister's son in the presence of first 

cousins. . 

In No. 128 of 1890 (Plowden and Benton, JJ.), a case, 
among Lala Jats, of a gift to a sister's son in the presence of a 
widow, brother and nephew. The plea that the donee was a 
quasi resident son-in-law was disallowed. 

In No. 92 of 1891 (Rivaz and Stogdon, JJ.), a gift by a 
Prdnth (Muhammadan) Jat to a sister's son to the prejudice of 
brother's sons. 

In No. 129 of 1892 (Stogdon and Bullock, JJ.), a similar 
gift among Gondals of the Ph&lian tahsil. 

In No. 102 of 1893 (Frizelle and Rivaz, JJ.), a gift by a 
Pasw61 Gujar of the Khdri^n tahsil, to a sister's son to the 
prejudice of agnates in the fourth and fifth degrees. 

In No. 140 of 1893 (Flowden and Roe, JJ.), a case, among 
the Sidh (Muhammadan) Jats of tho Khari^n tahsil, of a gift 
to a sister's son in the presence of first cousins. It was also 
held that his adoption would have been invalid. 

In No. 14 of 1895 (Frizelle and Chatterji, JJ.), a gift to a 
paternal aunt's son by a Muhammadan Gujar of the Khari&n 
tahsil,- was held invalid in the presence of agnates in the sixth 
degree. 

As regards gifts to strangers — 

No. 104 of 1891 (Frizelle and Benton, J J.), was treated as 
an adoption of a sister's son by a Bhatti (Muhammadan) Jat of 
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Gbaf. III. the Kh&ri&Q tahsfl^ and the adoption was apheld, thafc is^ a gift 
was held valid becaase the previous adoption was held valid^ 
but the correctness of this mling was questioned in a later case. 
Gifts to step-sons were disallowed in : — 

No. 141 of 1889 (Bumey and Powell, JJ.)/ a case among 
Varaitchs in which the objectors are described only as " near 
agnates ;'' and in 

No. 120 of 1892 (Benton and Stogdon, JJ.), in a Gnjar 
case in which the objectors were nephews. 
Jhelom. 35. In Jhelum. — As regards gifts to agnates^^ 

In No. 22 of 1892' (Stogdon and Beachcroft, J J.), a case 
among Tarkhfins of a gift to a brother objected to by another 
brother and brother's son, the onus was placed on the objector, 
and it was held that they bad failed to discharge it. But in 
No. 7 of 1891 (Plowden and Roe, JJ.), an Awan case, it was held 
that a father had no power to make an unequal distribution 
of his estate among his sons, and the same was held in 

No. 24 of 1891 (Plowden and Benton, J J.), a case among 
agricultural Ehatris. It was, however, indicated in the last case 
that the father might have kept for himself a share equal to a 
son's share and have given it to any son he liked. 

In No. 59 of 1895 (Stogdon and Chatterji, JJ.), a case 
among Chanhan B^jpfits of tbe Chakwal tahsil, a gift to a 
nephew to tbe prejudice of other agnates was held invalid. 

Gifts to relations through females have been upheld. 

In No. 132 of 1890 (Stogdon and Beachcroft, JJ.), a case 
among Kandaya B&jp6ts of a gift to a married daughter objected 
to by a first cousin once removed. The Court placed tlie 
onus on the objector. 

In No. 108 of 1891 (Rivaz and Stogdon, JJ.), a case among 
Chauhin (Muhammadan) B&jputs of the Jhelum tahsil, of a 
gift to a son-in-law, in the presence of nephews. 

In No. 15 of 1895 (Roe and Rivaz, JJ.), a case among 
Aw&ns of the Talagang tahsil, there was some indication 
that a gift to a daughter and her son in the presence of 
nephews would have been upheld if it had been accompanied by 
possession, but the decision only was that the ^ift was invalid 
as there had been no delivery of possession. 

The following gifts have been disallowed as opposed to 
oattom :— 
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In No. 21 of 1893 (Bentou and Rivaz, JJ.), a gift, by will, Chap. III. 
by a Chfirmehal, of his whole estate to a childless wife, in the 
presence of another wife and her sons. 

In No. 107 of 1893 (Plowden and Benton, JJ.), a gift, by 
a Kanidl ' (Muhammadan) Jat of the Jhelam tahsil, to his 
daaghter's husband, who was also his sister's son, was held invalid 
in the presence of nephews, because although the Wdjib'ul'arz 
was in its favour, there were no precedents to support it. 

In No. 108 of 1893 (Frizelle and Benton, JJ.), an Awdn 
case, a gift, by will, in favour of a daughter in the presence 
of a brother's son, was held invalid. 

In No. 81 of 1894 (Benton and Rivaz, JJ.), another Awan 
case, a gift of half the estate to a daughter in the presence of sons 
was disallowed. 

There are no instances of gifts to a stranger being upheldj 
and in 

No. 94 of 1891 (Roe and Benton, J J.), in a case among 
the Khokars, a gift to a stranger was disallowed in the presence 
of '^ near agnates." ^ 

In Rdwalpindi.^'AB regards gifts to agnates — Rawalpindi. 

In No. 125 of 1893 (Frizelle and Benton, JJ.), a case among 
Ghebas of the Fatehjhang tahsil, it was held that a father had' 
power, in distributing his estate among his sons, to give one more 
thnn his ordinary share. But in 

No. 43 of 1891 (Plowden and Benton, JJ.), a Gujar case, it 
was held that he cannot give his whole estate to one son, or 
completely disinherit any son; and in No. 52 of 1892 (Benton 
and Rivaz, J J.), an Awan case, it was held that an estate cannot 
be gifted to a grandnephew to the prejudice of a brother. 

The same was held in No. 32 6f 1893 (Plowden, J.), a CB.Be 
among the Mangial (Muhammadan) Rajputs in which the 
donee was a nephew, and in No. 86 of 1894 (Benton and 
Stogdon, JJ;), a Sayad case in which the donee was both 
a grandnephew and a daughter's son. 

In No. 107 of 1894 (Stogdon and Chatterji, J J.), it was held 
that among the Awans of the Attock tahsil a father cannot 
make an unequal distribution of his property among his sons. 

There are no cases in which gifts to relations through 
females have been upheld. 
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Chap. III. No. 86 of 1894, already quoted, is an instance of a gift to, 

and an alleged adoption of, a daughter's son, who was also a 
grandnephew in the male line, being held invalid on the 
objection of a brother's son. 

In No. 136 of 1888 (Rattigan and Roe, JJ.), a case, among 
Kahars of the Fatehjhang tahsil, of a will in favour of a 
daughter's son to the prejudice of a brother's son, it was held 
that there was no custom in favour of wills, and also that such 
a gift would have been invalid. 

There are no cases of gifts to strangers; but in No. 97 of 
1892 (Stogdon and Bullock, JJ.), a bequest by a Gujar in favour 
of a stranger was treated as an ordinary gift and held invalid 
in the presence of a brother's son's son. 

Shahpur. In Shahpur. — In No. 36 of 1891 (Benton and Rivaz, JJ.), 

an Awan case, the judgment indicated that a gift to an agnate, 

.or a daughter's son, would have been held valid, if accompanied 

by po88etf8ion, but the actual decision is that the gift was invalid 

as there was no delivery of possession. 

In No. 133 of 1890 (Stogdon and Beachcrof t, J J.), a case " 
Among Talokas, a very small tribe, of the Khushdb tahsil, a gift 
to a married daughter objected to by an agnate, whose degree 
jof relationship is not stated, was held valid on the strength of an 
entry in the Wdjib'uUarz, authorizing a gift of huch hahiat 
which was interpreted as including a gift of the entire estate. 

In No. 33 of 1891 (Plowden and Benton, JJ.), an Awdn 
case, the judgment indicates that the gift, one to a sister's son 
objected to by an agnat-e (degree not stated), would have been 
upheld if it had been made by the donor, and intended to take 
effect, during his lifetime, but the actual ruling is that it vraa 
invalid, as custom jecognizas no power to make a bequest, or 
gift to take effect after death. 

36. The cases from the frontier districts are very few. 

Hazara. Ill flazara.— In No. 33 of 1893 (Plowden and Roe, JJ.), it 

was held that among the Sw&tis a father may"* make an unequal 
distribution of his property among his sons by different wives. 

Peshiwar. I^ Peshdwar. — In No. 157 of 1890 (Stogdon and Beachcroft, 

JJ.), it was held that among the PatMns of B&tidzai and Do&ba, 
a father may, in the absence of male issue but in the presence 
of near agnates, make a gift (with possession) of his entire 
estate to a daughter or her sons* 
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^ In Dera lamdil Z^aw.— The judgments both in No. 69 of ^^g^^^L 
1890 (Plowden and Frizelle, JJ,), a Koreshi case, and in No. 76 Deralemda 

KllftQ. 

of 1892 (Benton and Stogdon, J J.), a case among Mahammadan 
Jats, indicate that a gift to a daughter op her sons, if accom- 
panied by possession, would be valid, but the ruling is only 
that there is no power of gift' by will. 

In Jhang.—ln No. 93 of 1892 (Frizelle and Bullock, J J.), it Jliang. 
was held that, among the landowning Khatris of the Shorkot 
tahsil, a gift cannot be made to a daughter's son in the presence 
of a brother's son. 

37. Taking the above cases by classes, the conclusions General result, 
would appear to be these — 

I. — In only two cases, one in Rawalpindi and one in 
Hazdra, has it been held that a father may make 
an unequal distribution of his property among his 
sons. In many other cases it has been held that 
he cannot do so. 

II. — In other cases where gifts to agnates have been 
disputed, the gift has been upheld in 7 and dis- 
allowed in 25 instances. In almost all the cases in 
which the gift has been upheld, the onus has, for 
special reasons, such as long residence with, or 
rendering service to, the donor by the donee, been 
thrown on the objector. 

III. — Gifts to daughters or sisters, or males related 
through them, have been upheld in 27 cases 
(including in these the cases in which the judgment 
has favoured the power of gift incidentally, though 
the actual decision has been on some other point) 
and disallowed in 32. Of the 27 cases in which the 
gift has been upheld 9 are from the Gujrfit, 4 from 
the Si6lkot and 3 from the Jhelum Districts, and 
are nearly all cases of gifts, by Muhammadans, 
to daughters who with their husbands have been 
taken to reside permanently with the donor. Five 
pther cases are from frontier districts where custom 
may be said generally to permit gifts, if accompanied 
with 'possession f to daughters in the absence of male 
issue, or at any rate in the absence of near agnates. 
In the other six cases there were special reasons 



124 TRIBAL LAW IN THE PUKJAB. 

Chap. III. for upholding the gift, or for throwing the onus 

on the objector ; it can hardlj be said that in any 
of them it was proved aflSrmatively that by custom 
the gift was valid. 

IV.— Gifts to strangers were upheld in 5 and disallowed 
in 14 cases. The 5 cases (2 in Jullundur, 2 in 
Amritsar, and 1^ in Qujrdt) were all very special 
ones, and the correctness of the decision in the 
Gujr&t case was questioned in a later judgment. 

iii, — Wills. 

waisoppoied 38. I have given in my remarks on the- Bivcdj-i-dms my 

Law. reasons for saying that any power of altering the devolution 

of ancestral property by will is not only unknown, but is 
necessarily opposed, to the fundamental principles of the Cus- 
tomary Law. The decisions regarding gifts which have just 
been reviewed furnish another reason for this opinion, viz,, 
that it has been invariably found essential to the validity of a 
gift that it should be accompanied by a delivery of possession 
and this of course is impossible in the case of a mere gift by 
will. The only authority for an opposite view is' No. 198 of 
No. 198 o! 1889 (Stogdon and Chatter ji, J J.), the facts of which were 
•idered. Very peculiar, and may possibly have influenced the decision. 

The donor was an Awal Khatri, though an agriculturiat, of the 
Ajnfila tahsil of the Amritsar District, and he had undoubtedly 
intended for a long time to give his land to the plaintifE, and 
he endeavoured to do so by executing a will in his favour.. 
But before plaintiff could take actual possession after the 
donor's, or testator's death, the defendants, who were only 
remote relations through females, and who would clearly have 
failed if they had been compelled to sue the plaintiff, managed 
to slip in and secure possession for themselves. It is not sur- 
prising that the Court under these circumstances should have 
held that it was for the defendants to prove that the will was 
invalid by custom. The reasons given for holding this were 
briefly that in numerous cases which had come before the 
Chief Court the power of gift inter vivos or by will had been 
treated as one and the same, and by a judgment of the Privy 
Council wills were held valid under Hindu Law, although 
originally unknown to it. Another reason for applying, at 
any rate, the analogy of Hindu Law, was that the donor, or 
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testator, was a Khatri of a somewhat high caste. I venture Chap. III. 

to think that the above reasoning is hardly correct. In the 

first place, it cannot, I think, be said that the Chief Court has, 

at any rate in its decisions since 1887, treated the power of gift 

and the power of will as the same. No doubt in many cases 

in which ^if ts under a will have been in dispute, the power of 

gift has been considered generally. But the reason for this 

is plain. In the first place, it is often extremely diflBcult to say 

whether the deed itself is a gift or a will. In the second 

place, custom as to power of gift inter vivos can generally be 

ascertained without much difficulty, whereas in the case of wills it 

is usually found that there is, in one sense, no custom because 

they are unknown in practice, and the Court can only fall back 

on general principles. Obviously the best guide to the general 

principles to be applied is to be found in the custom which 

regulates the power of gift inter vivos. It is certain that in no DisUnction 

case can a power of bequest exceed this power, but it by no two powers 

means follows that the two are co-equal. The distinction ©d in lateiT"*' 

between them is fully pointed out in Punjab Record, No\ 69 of *^®** 

1890, No. 33 of 189 J, No. 34 of 1891, No. 8J of 1893 and 

No. 108 of 1893. The reason why their Lordships of the 

Privy Council *' engrafted '^ wills on Hindu Law was that they 

found nothing in that law radically opposed to them. Possibly 

if it were found that by the custom of any tribe a delivery of 

possession was not essential to the validity of a gift inter vivos, 

it might be considered, in the absence of evidence on either side, 

that it was a fair presumption that it recognized wills also, 

but, as already stated, as long as possession is essential there 

can be no power of gift by will. These remarks apply only to 

wills afEecting ancestral property. In the case of acquired 

property, the ohjectors have in the first instance to establish 

that they have any control over its disposition in any formi 

and gifts by will of acquired property have been upheld in 

the following cases: Nos. 170 of 1888, 176 of 1888 and 69 of 

1890. 

39. I have already observed that as regards acquired Ancestral and 
property in land the custom of the different tribes varies, perty. 
Some tribes regard it as on the same footing as ancestral land, 
others regard it as at the absolute disposal of the acquirer. In 
some cases it is possible that there is no custom at all, and the 
answers may be pure conjectures, or expressions of individual 
opinion as to'what should be the rale. Bat it is easy to see 
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Chap. Ill, that there may be a distinct custom on this point, and that this 
enstom may vary in different tribes and localities. Thus in 
the old settled, thickly populated districts to the east of the 
Sutlej, and also, though to a less extent, in the central districts^ 
the acquisition of land by any exercise of individual energy, 
or by any other means than succession under the ordinary rules 
of inheritance, is necessarily very uncommon, and it would be 
very natural for tribal custom to refuse to admit any special 
rule for such exceptional cases, and to treat all land as the 
same. On the other hand, in the frontier districts, and in the 
old R&walpindi and Multan Divisions where waste land is 
plentiful, and is constantly being acquired by individuals by 
the expenditure of their own labour and capital, it would be 
only reasonable that the power of the proprietor to do what he 
likes with what is really his own should be fully recognized, and 
distinguished from his power over land which has come to him 
by inheritance. It is unnecessary to notice in detail any 
decisions of the Chief Court in cases relating to acquired land. 
It is sufficient to say that while the Court has been ready to 
presume that a proprietor's power over acquired property is 
unrestricted, it has also been perfectly ready to give full weight 
to any entry in the Riwdj^i'dm or other evidence to show that it 
is not. As to what constitutes ''ancestral" property, the Fall 
Bench ruling No. 32 of 1895 (Roe, Rivaz and Chatterji, J J.), 
may be consulted. It is there pointed out that ancestra;l property 
includes all property which has come from an ancestor whether 
in the male or female line, and that the fact that the property 
has been diverted from the ordinary heirs to another line — such 
as a daughter and her issue-^by an act of adoption or gift 
required or allowed by the Customary Law for the purpose of 
effecting this diversion, does not make the property thus 
I>evcJtttion of diverted '' acquired*' property in the hands of its recipients. That 
tj. such property on the dying out of the line in whose favour it 

was diverted, reverts to the original owner's family, has been 
established by the Pull Bench decision No. 12 of 1892, which 
has been followed in all later cases. 

Locus standi. 40. I will conclude the review of the decisions relating to 

alienations of ancestral land with a brief reference to what is 
called the question of locus standi. Suits to contest 
alienations have occasionally been dismissed on the ground that 
the plaintiffs have failed to show that they had any locus standi. 
The expression is of course an inaccurate one in itself. Every 
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plaintiff \9h0se plaint discloses a cause of action has necessarily Chap. III. 
a locus standi, and a plaint which alleges that the plaintiff 
has a reversionary interest in certain property, and that an act 
has been done which injuriously affects this interest, discloses 
a very good cause of action. But what the Courts have really 
meant is that the facts disclosed by the plaint, or the examina- 
tion of the plaintiff, are such as to warrant a presumption 
against his power of objecting to the act complained of, and 
they have therefore called on him,, before proceeding farther 
•with the case, to prove the existence of his right to interfere, 
and on his failing to do this the suit has been dismissed on 
the ground that the plaintiff has no locua standi. That this 
view is erroneous has been pointed out in more than one 
decision of the Chief Court, and it is only necessary to quote 
No. 101 of 1893 (Plowden and Benton, JJ.), a case in which 
an alienation was contested by an agnate in the sixth degree. 
The head note, on this point, runs as follows : — 

" There is no definite rule to be deduced from the reported 
cases that up to a determinate degree of propinquity it is to 
be presumed that kinsmen have a right to impeach alienations 
of ancestral land by a sonless man, and beyond that degree it 
is to be presumed that they have not. 

"As a general rule, among the landowning tribes in the 
Punjab, the holder of ancestral land, whether or not he has 
male issue, has not a wholly unrestricted power to dispose of 
Such land at pleasure and in the absence of necessity, and 
when any control over a landholder's power to alienate ancestral 
land exists, it resides in the person who would, in default of 
alienation, take the land as heir. 

" When the competency of a sonless landholder to make a 
transfer of ancestral land is questioned by his reversionary heirs, 
the fact that they are reversionary heirs suflSces to give them 
a locus standi. The exact degree of their propinquity or 
remoteness is, with other circumstances, a material element 
in determining whether the presumption against the competency 
of such a transfer has been rebutted, the force of the initial 
presumption varying according to all the known circumstances 
of the case." 

The remarks in No. 50 of 1893 already quoted under the 
head of Adoption are very similar. 



128 



TRIBAL LAW IN THE PUNJAB. 



Chap. III. Pre-emption. 

Legal bwia of 41. The baais of the Law of Pre-emption as administered 
5^pSSb*' by the Courts is the Punjab Laws Act, (IV of 1872), which lays 
Laws Act. it down— 

(1) that the custom of pre-emption is to be presumed 

to exist in all villages ; 

(2) that certain persons are entitled to exercise this 

right in different classes of cases ; 

(3) that special custom may be proved showing that- 

the right may be otherwise enjoyed. 
The provisions of the second of these clauses were no doubt 
intended to embody what was believed to be general custom, 
but they expressly recognize relationship as giving a right 
Village bold of pre-emption only in " villages held on ancestral shares." 
Ih^'"^ This expression was interpreted in No. 13 of 1893, Punjab 
iJecord (Ben ton and Rivaz,JJ.), to mean that the village must 
continue to be held on shares, that is, must not have been divided. 
But a later Pull Bench Judgment No. 87 of 1 894, Punjab Record 
(by the same Judges and Sir H. M. Plowden, S. J.), decided that 
Buch a village is not '^ held on shares," but is " joint undivided 
property.'* Por a village to be held on shares there must 
have been a separation of shares, that is, there must have been 
at least a partition of the village into two or more main sub- 
divisions, in accordance with shares, and for it to be ^' held on 
ancestral shares," this partition must have been in accordance 
with the rules of inheritance. When there has been this original 
partition, it is apparently immaterial what further partition has 
taken place within each subdivision. As to the term '^ sab- 
division of a village," it has been held that the term includes 
not merely the primary subdivisions known ^as tarafs and 
pattis, but also the further subdivisions within these known 
a,Q'' thullda" (Nos. 69 of 1893, Prizelle and Rivaz,JJ., 76 of 
1894, Plowden and Roe, JJ.), and probably also ^^ dheris " (No. 
44 of 1892, Rivaz and Stogdon, JJ.). The meaning of the term 
"village" is discussed in No. 103 of 1889 (Powell and 
Landholder or Prizelle, JJ.), and that of " landholder " or ^' landowner" in 
landowner, jj^^ jgg ^f 1388 (Tremlett and Roe, JJ.). In No. 169 of 1889 
(Benton and Rivaz, JJ.), it was held that it was sufficient for a 
" taraf^ to be a recognized subdivision, even if it had been formed 
for revenue purposes only. In No. 29 of 1893 (Plowden and 
" Ealofc'* Prizelle, "JJ.)> it was pointed out that a permanent transfer of 
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land for a sum of money, plus something which is not money, Chap. III. 
does not cease to be a sale merely because of this addition. 

42. Claims to pre-emption on the ground of relationship Special cui- 
or contiguity of land have been held not to be proved by 
special custom in Nos. 49 of 1889 (Roe and Frizelle, JJ.), 92 Relationabip. 
of 1892 (Stogdon and Bullock, J J.), 44 of 1892 (Rivaz and Contiguity. 
Stogdon, JJ.), and 27 of 1893 (Frizelle and Rivaz, JJ.). It 
has often been held that pre-emption is a Village, and not a Entries in the 
Tribal, Custom, and that consequently the Rivodj^i-ama are or itt«iiX' 
inadmissible, or valueless as evidence. Doubts have also been ' 
thrown on the admissibility or value of entries in the Wdjib^uU 
arz ; but the last point was settled in their favour by the Piill 
Bench ruling No. 98 of 1894 (Plowden, Benton and Rivaz, 
JJ.). The true nature of the right of pre-emption in village 
cominunities has never yet been specially considered by the 
Chief Court; when it is so considered, more weight will, I 
venture to think, be given both to the general principles of the 
Customary Law and to entries as to custom in the Riwdj-i-dms. 
The meaning of the term " sharkdt/dn ahikami wa jaddi," "^^^f^ 
which often occurs in the Wdjib-nUarz to designate the group 
of persons first entitled to pre-emption, has often been consi- 
dered by the Court, and the latest interpretation (in No. 87 of 
1895, Roe and Rivaz, JJ., followed in a later case, not yet 
published, by Roe and Chatterji, JJ.), is that it includes all the 
agnates descended from a common ancestor of whose estate 
the land sold once formed part, and that whether this estate 
has been divided, or has coptinued joint, is immaterial. In No. 
121 of 1888 (Rattigan and Roe, JJ.), it was pointed out 
that the fact that the Wdjib-ul-arz only expressly mentioned 
, certain persons as haviog special rights of pre-emption did not 
deprive other persons of any rights to which they might be 
entitled by the Punjab Laws Act itself. In No. 179 of 1888 Sales of occu. 

,_ _ _ " pancynghta. 

(Roe and Frizelle, JJ.), it was held that the right of 

pre-emption could not be claimed with reference to a non-trans- 
ferable right of occupancy, but (No. 43 of 1892, Rivaz and 
Stogdon, JJ.) it can be claimed when this right is transfer- 
able, and it extends to transactions in which a proprietor creates 
a right of occupancy for a consideration. As to claims by 
non-proprietors to pre-emption in cases of sale in houses in the 
dladi, it was held (in No. 85 of 1893, Note, Plowden, S. J.), that Houses in 
a custom had been proved in their favour, and in another case *^*^*' 
(No. 85 of 1893, Plowden and Benton, JJ.), that it had not. 
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^"^^•^^^' 43. In No. 83 of 1893 (Plowden and Eoe, JJ.), it was 

other points, held that when a person entitled to pre-emption joins with 
himself as co-plaintifE in a snit a person not so entitled, he does 
not thereby forfeit his right, and his snifc should not be dismissed ; 
the name of the person not entitled should merely be 
struck out of the plaint. On the other hand, in No. 29 
of 1894, Bivaz, J. held that when two persons equally, but 
not jointly, entitled to pre-emption join in one suit, the 
plaint is bad for misjoinder, but if one of the plaintiffs 
withdraws the suit may proceed. - In No. 102 of 1894 (Benton 
and Stogdon, JJ.), it was held that when several persons 
equally entitled to pre-emption institute almost simultaneously 
separate suits, that is, when all the suits are instituted before a 
decree has been passed in any one suit, the plaintiff, in whose 
favour the first decree may be given is not entitled to take the 
whole property ; all the plaintiffs must share it equally. In No. 
Powerof with- 102 of 1888 (Tremlett and Rattigan, J J.), it was held that 
when a pre-emptor had come forward to assert his right, the 
vendor and vendee could not defeat his right by cancelling the 
sale or mortgage. The rulipgs that persons equally entitled 
to sue cannot sue jointly, and that a sale or mortgage cannot 
be cancelled, appear to me hardly in accordance with the true 
principles of custom. On the other hand, it is quite in accordance 
with these principles that, as ruled in No. 87 of 1895, when 
the property sold consists of separate parts, in only one, or some, 
of which the plaintiff has a right of pre-emption, he cannot be 
compelled, or claim, to take over the whole bargain, but is 
entitled to a decree for the part, or parts, only in which his 
right has been proved. 
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APPENDIX. 

Abstract of unpublished Riwdj-i-ams. 

DELHI. 

Succession of daughters. 

All the tribes say that daughters and their sons can never Delhi. 

take as heirs ; they are excluded by all agnates of any degree ; 

residence in her father's house confers no rights on a daughter 

or her husband ; she is entitled to maintenance only, till marriage, 

or on widowhood if her husband's family cannot maintain her. 

Adoption. 

All the tribes say that a widow may adopt if she has 
received the express authority of her husband, in which case the 
consent of the agnates is not required; otherwise it is. If the 
adopted son die, the Goras (Hindu and Muhammadan) say that 
the widow may make a second adoption. But all the other tribes 
say she cannot do so without the consent of the agnates. 

In all adoptions it is essential that there should be a public 
act of adoption in the presence of the brotherhood. The age of 
the person adopted is immaterial. As to the limits of selection 
the person adopted must be, according to the Gujars (Hindu 
and Muhammadan), the Goras (Hindu and Muhammadan), the 
Ahirs, Sanis and Malis, a yahjaddi, or failing yah jaddis, one 
of the samegf^^. 

The Jats (Hindu and Muhammadan) say that there is no 
precise rule as to the number of generations which restrict the 
selection to yak jaddis, but the general practice is that if there 
are no yah jaddis within two or three generations, a daugh- 
ters or a sister's son may be adopted ; four instances (two each) 
are given of such adoptions. The Taggas (Hindii and Muham- 
madan) say that first a yah jaddi or a daughter's son must 
be selected; failing these, any one within the got can be 
adopted ; four instances, as among the Jats, are given. 

J 1 
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^®^- The answer of the Riyas is the same as the Gujars. One 

instance is given of an adoption of a daughter's son, but it is 
expressly said that this is not to be taken as a precedent. 

The M^os say a man may adopt whom he pleases. The 
Shekhs say that if there are no yak jaddia a daughter's or a 
sister's son may be adopted. One instance is given. 

The Gujars add, in. answer to another question, that, amongst 
yahjaddisj preference should be given to a brother's son or 
grandson. So do all the tribes, except the Meos. 

' Gifts. 

The agricultural Brahmins of Ballabgarh say that a father 
may make an unequal distribution of ancestrall and among his 
sons, but all the others deny this, and all say that he cannot 
disinherit a son. 

The questions regarding gifts are by no means clearly 
framed or arranged, but the substance of the answers appears 
to be this : 

There is no restriction in any tribe to the power of deal- 
ing with moveable property : as regards immoveable, some 
tribes allow a proprietor to deal with acquired property as he 
likes, whilst others make no distinction between acquired and 
ancestral land. 

As regards the latter, the only gifts allowed are — 

(1). A gift of a small plot (2 or 3 bigahs khdm) in pwn, 
t.e., for a religious or charitable purpose. This is generally- 
allowed. 

(2). Apparently, but the (answer 218) is by no means 
clear, the Gujars (Hindu and Muhammadan), Ahirs, Sanis, Riyas 
and Malis, and these alone, allow a sonless man to gift his 
estate to one of his wdrisdn on condition of his looking after 
him. 

(3). So too (answer 127) the Riyfis appear to allow a gift 
to a daughter's son in default of male heirs — 

Delivery of possession is essential to all gifts. 

Wills. 
The Chauhdns say that wills are sometimes written. All tho 
other tribes say that no will has ever yet been written. 
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EOHTAK. 

Succession. 

Daughters can never succeed as heirs, nor can gifts be made Bobtak. 
to them without the consent of the agnates. In the Jhajjar 
tahsll unmarried daughters are said to be entitledi in the 
absence of sons, to hold the estate till marriage, but in the 
other tahsils they are declared entitled to maintenance only, 
a right which in Jhajjar is extended to widowed daughters and 
sisters whose husband^s agnates cannot maintain them. 

The Path^ns of Jhajjar form an exception to the general 
rule, and say that daughters succeed in default of sons, to the 
exclusion of brothers, but the other Pathdns follow the general 
custom of the district. 

The custom of taking a son-in-law to reside in the house is 
not general, and in no case does such residence give any special 
rights. 

Adoption. 

Neither the Afghans nor the Ahlrs nor the E^jputs of 
Sdmpla and Goh&na appear to recognize adoption. The 
Afghans of Jhajjar say they do, but as they add that an adopted 
son can be excluded from succession if his adoptive father 
is displeased with him for any cause, it is cloar that there is no 
custom. 

In the Rohtah and Jhajjar tahsils it is said that a widow 
can adopt without special permission from her husband, or the 
consent of the agnates, but of course she can only adopt a near 
agnate of her husband. In the other two tahsils she cannot 
adopt at all without the above permission or consent. 

The adoption must take place before the brotherhood. It is 
said that the person adopted should be from 5 to 17 jears old, 
bat it is nearly always added that this is not really necessary. 

The general rule is that the person adopted must be a near 
agnate, one of the icdrisdn yak jaddi. But the Jats and 
Rdjputs of Jhajjar, and the Brahmins of Eohtak and Jhajjar, 
say that, if there are no such agnates, a daughter's or sister's son 
may be adopted. The Jats and Brahmins of Sdmpla and 
Gohfiua merely say that yak jaddis and daughter's or sister's 
sons may be adopted. 
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Gifts. 

Kohtak. The Afghdns of the Gohdna tahsd say that if there are no 

SODS a man may give all his property to any relation^ either on 
the male or female side, or in charity ; if there are sons he 
can still give a daughter her share by Muhammadan Law. 

All the other tribes allow a small gift, from two to five 
liguhs, for a charitable or religious purpose. In their first 
• answers they seemed also to allow snch small gifts to daughter's 
and sister's sons, but later, when questioned distinctly as to 
gifts to daughters, they said that they could only be made with 
the consent of the heirs. 

Gifts to strangers are never allowed by any tribe. 

Most of the tribes s«y distinctly that wills are not recog- 
, nized by custom, and those who profess to recognize them 

clearly do not know what they are talking about. Thus the 
Jats of Jhajjar merely give a colourless answer as to how a 
will is made, and say nothing as to what property can be dealt 
with by it. Another tribe, after describing a will and asserting 
its validity, adds that it will not be valid unless made with the 
assent of the ijcdrisdn jaddi. The Afghans of Goh^na obviously 
think that a will means a gift made in the presence of the 
brotherhood. 

In their answers on pre-emption, all the tribes say that 
this is the only right of the heirs in cases of sale and mortgage. 
It seems plain to me that they do not mean to assert that a 
man has an unrestricted power of alienation by sale or mortgage. 
Such an assertion would be quite inconsistent with their answers 
as to adoption and gifts. They probably never contemplated a 
man selling or mortgaging his land except for necessity, and 
mean that in such a case the assent of the heirs is not neces- 
sary, but they have a right of pre-emption. 



JULLUNDUB. 
Jullundur, There is a separate Ritcdj-i-dm for each tahsll, but all the 

answers will be grouped according to subjects. 

Succession of daughters.* 

In the Jullundur tahsil the Mahtans say that a daughter 
is excluded by any agnate, however distant. 

All the other tribes, except the Ardins, speak of her as 
excluded by " near agnates.^' The Ariins say that she succeeds 
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without any written deed of gift, if there are no agnates within Jullundur. 
five generations, and that she may succeed, under a written 
gift, in the absence of male issae. 

No tribe admits that residencia as a gharjawdi confers 
any rights of succession, but the Mahtans and '* other 
Muhammadans '' say that in such a case he may succeed under 
a special gift from his father-in-law if there are no sons. 

In the Nawashahr tahsil all the tribes say that under no 
circumstances can a daughter or her husband succeed. 

In Nahodar all the tribes say the same, but their answer 
indicates that a father may make a gift to his daughter during 
his lifetime. 

In Phillour all the tribes say that agnates of any degree 
exclude daughters, and that a son-in-law who abandons his 
own family, and takes up a permanent residence with his father- 
in-law, does not thereby lose his rights in his own family, or 
acquire any in his wife's family. 

Adoption. 

In the Jullundur tahsil the Muhammadan Rajputs do not 
recognize adoption at all. 

Amongst the tribes which recognize it, the essential act 
in an adoption is that it must be definite and public, either by a 
written deed, or a feast to the brotherhood. 

As to who may be adopted : 

All the Jats, both Hindu and Muhammadan, and all other 
Hindu tribes, say that he must be one of the near agnates 
{karihi yak jaddia), or at any rate of the same caste {zdl). 
The Mahtans say that (1) daughter's sons and (2) sister's sons 
have the first right, but the only rule is that the son adopted 
must be of the same tribe (kaum), though he need not be of 
the same gdt. 

The Awins and other Muhammadans say that a preference 
should be given to an own brother's son or grandson rather than 
to a daughter's or sister's son, but a man may adopt whom he 
pleases, ^o long as he is of the same kaum. 

The Mahtans deny any power of adoption to the widow ; 
the other tribes allow her to adopt with the permission of her 
husband or the consent of the agnates. The Hindu Jats and 
other Hindus say this permission or consent must be in writing, 
but the others do not require this. 
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Julliindiir. In Ifawaskakr all the tribes who recognize adoption say that 

the act of adoption must be performed publicly in the presence of 
the brotherhood; that the person adopted must be of the same gSt 
as the adopter; and that a widow can only adopt with the written 
permission of her husband, or with the consent of the agnates. 

In Nakodar, among all tribes, the adoption must be a 
public act, and the adopted son must be taken from the nearest 
group of agnates, beginning with brother's sons : no group can 
be passed over without its consent. 

A widow may adopt with the permission of her husband, or 
the consent of the agnates, verbal or written. 

In Phillour all the tribes give the same answers. 

They say that all the ceremonies prescribed by the Dharm- 
sh&stras are practised at adoption, but what they really insist on 
is a public act in the presence of the brotherhood ; and they add 
that in the present day a written deed is considered necessary. 

The person adopted should be taken from the yak jaddis, 
in order of relationship. If there is no suitable {Idik) yak 
jaddi any one of the same got may be adopted; and, failing such 
a person, one of another got. But it is added no one of another 
got has ever yet been adopted. 

A widow can only adopt with the written permission of 
her husband, or with the consent of the agnates, which is always 
necessary for a second adoption. 

Gifts and Wills, 

In the Jullundur tahsil all the Hindu tribes say that 
gifts can only be made to those who would naturally take as 
heirs. The Muhammadans (including Jats) say that where 
there are no sons a man may make a gift to, his widow, or his 
relatives Wishtaddrdn). 

All the tribes allow a moderate gift for a charitable or 
religious purpose {hhairdt or pun), but they do not allow land, 
whether ancestral or acquired, to be given to a daughter in 
dower (and they say that there are no instances of any other 
gifts to daughters) or to a stranger. 

The Awans say that a sonless man may bequeath to th.ose 
to whom he might have made a gift (i.fl., his wife and risAta^ 
ddrdn), but all the other tribes say distinctly that there ia|iio 
power of bequest. 
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In Nawashahr tlie only gifts allowed are moderate gifts Joilondnr. 
in khairdt or pun, bnt it is said that a father may^ with the 
consent of his sons, give land to his daughter in dower. 

All the tribes distinctly deny any power of gift by will. 
In Nahodar and in Phillour the answers of all the tribes, 
both as to gifts and wills, are the same as in Nawashahr. 



HOSHIAEPUE. 

For the Una tahsil a separate Riwdj-i'dm was prepared in HosUarpw. 
1872 for each of the twenty-one taluqds, or local subdivisions. 
For the rest of the district a single record was prepared in 1884. 

The answers for the whole district under each sub-head 
are as follows :— 

Succession of daughters. 

The general rule throughout the district is that a daughter 
can never succeed as an heir. The only exceptions to this rule 
are the following: The Sayads say that she succeeds in 
default of brother's sons. 

She is said to succeed, in default of descendants of the 
great-grandfather, or agnates in the fourth degree, by the Gujars 
of the Hoshidrpur tahsil, the Ardins, Shekhs, Sainis (in soma 
villages she is said to succeed after agnates in the second degree), 
the Rdjputs (both Hindu and Muhammadan) and the Afghans. 
The Dogars, Ardins, Changs, Bfihtis and Khatris say that 
agnates of the fourth degree exclude the daughter, but do not 
expressly say that she succeeds after them. The Kaldls say 
that she succeeds after agnates of the fifth degree. The Dogars 
and Khatris also say expressly that she does succeed if there 
are no agnates (jaddis) at all. 

An unmarried daughter, in the absence of sons, is generally 
allowed, in the Una tahsil, to hpld her father's estate, on a 
widow's tenure, till marriage. But she is expressly stated to 
be entitled to maintenance only by the tribes of the Dadidl and 
Ohatrfil taluqSs and by the Edjputs of Kandhi. 

The only tribes who acknowledge any rights in a hhdnah' 
damdd are the Jats of Garhshankar, who say that he succeeds 
in default of sons, and the Sainiia, who say that he may receive 
a small gift. 
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Adoption. 
Hotbiirpor. Many tribes are recorded as stating, in answer to the 

different questions under the head of Adoption, that " there is 
no custom," but in many of the taluqds of the Una tahsll 
the B&jputs, and some Muhammadan Gujars, distinctly say that 
they do not recognize adoption at all, and so, in the other 
tahsfls, do the Gujars (of Hoshiarpur), the Dogars, Mahtans, 
Shekhs, Sayads and Afghans. 

It is essential that the act of adoption should be a public 
one. Usually it takes place before the assembled brotherhood, 
but many tribes allow that a written deed is suflScient, if the fact 
of its execution is duly made known. But the Brahmins 
and KaUls say that the adoption must be in the presence of the 
brotherhood. One or two tribes mention a limit of age, such 
as 12 or 15 years, or ''whilst a child," but this is clearly not 
essential. 

As to the person who may be adopted, the general answer 
is that he must be a yahjaddi, and " the nearer the better. " 

The adoption of a daughter's or sisteHs son is only recognized 
as valid (1) in default of yak jaddis by the adopting 
tribes of the Una and Loh&rti talfiqds of the Una tahsfl, 
by the B&jputs of Dasiiya, and the Brahmins of the three Plain 
tahsils, and (2) as apparently equally valid with the adoption 
of an agnate, by the Gujars of Dasuya, the Arains, Sainis, the 
Bftjputs (of Gtirhshankar and Hoshiarpur), the Khatrls and 
the Jats. But after the publication of Punjab Record No. 84 of 
1895, discrediting the entry on this point regarding the custom 
of the Hindu Jats of the Hoshidrpur tahsil, all the entries 
which assert the validity of the adoption of a daughter's son 
must be received with mnch caution. 

The only tribe which allows the adoption of a pAair gSt, other 
than a daughter's or sister's son, is that of the Kaldls, and they 
too say that the person adopted must be of the same Jcaum. 

The general answer is that a widow cannot adopt, even 
under authority from her husband. Presumably she can do so 
with the consent of the agnates, but the Awdns refuse to allow 
even this, on the ground that women are so prone to trickery. 
She may adopt under authority from her husband according 
to the Brahmins and other tribes of the Bet Manuswal taldqa, 
and the Khatris of the Una talfiqfi of the Una tahsil, the 
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Gnjars of Dasuya, the Jats of Hoshifirpur and GarliBhankar, HoshUrpur. 
and the Ar&ins and Kal&ls of the^hree Plain tahsils. The 
Sainis say she may adopt with the written permission of her 
husband. 

Oifts and Wills. 

The general custom is that a man cannot distribute hisland^ 
whether ancestral or acquired, unequally amongst his sons, 
or give it to a stranger. Gifts are only allowed in the following 
cases :— 

The tribes of the Dangoh, Panjal, Dharui and Amb 
taluqas of Una say that a father may disinherit his son, wholly 
or partially, for hud chalani. Gifts for charitable or religious 
purposes (pun, sankalapj khairdt) are allowed by the Gujars of 
Garhshankar {up to 10 per cent, of the estate), the Chdngs and 
Bahtis (up to 5 per cent.), the Brahmins (the same), the Rdjputs 
(from 2 to 4 per cent.), the Mahtans (of 1 or 2 Jeandla), the 
Kaldls (according to taufik), and by the Jats of Hoshiarpur (of 
thora raqba). The Una answers also often indicate a power of 
gift in pun without distinctly specifying it. Gifts of a small piece 
of land {kiai kadar) to a daughter on her marriage are recognised 
in most of the Una taldqas and in the Plain tahsils by the 
Dogars and Awans (up to one-fifth of any land), by the Shekhs, 
Sayads and Afghans (of acquired land only), by the Brahmins 
(up to one-twentieth), and by the Jats of Dasuya (without 
limit). 

Other gifts to daughters, or their sons or husbands, are 
admitted only by the Dogars (who add, however, that this is 
not the custom), by the Khatris (of acquired land only), by the 
Jats of Garhshankar (when there are no sons), and by the 
Muhammadan Jats of Hoshidrpur (whether there are sons or 
not). In Una it is said generally that gifts may be made 
to daughters, (1) if there are no sons, by most of the tribes 
of the Talhatti, Dangoh and Punjal taluqas; (2) if there 
are no agnates within three degrees, by most of the tribes of the 
Dharui and Amb taluq&s. 

The only tribe which professes to recognize wills is that 
of the She^s, who can give no instances in support of their 
answer^ 
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KANGRA. 

Succession of daughters. 

Kingn, The ' right of daughters to succeed as heirs is nowhere 

recognized under any circumstances. 

Adoption. 

Adoption appears to be universally recognized except by 
the priestly family of Bhojkis in the Hamlrpur tahsil. The 
only essential ceremony is the performance of the act in the 
presence of the brotherhood. 

The general rule is that the adopted son must be one of 
the jaddiSf or^ failing these^ one of the same kaum. Among 
the Gujars of Nurpur, and in Kulu and Plach generally, it is 
only necessary that he should be of the same kaum. 

A "widow is generally only allowed to adopt with the 
consent of the agnates^ but in the Dera tahsil it is said that 
she can do so if she has received the permission of her husband. 

Gifts and Wills. 

The 6osh&(ns and all classes of Dagis deny any power 
of gift^ but the general rule is that gifts can be made to 
daughters if there are no agnates ^^ as far as the pind of the 
Shdshtras reaches/' i.e., descendants of the great-grand- 
father (pardddd). But the Girths, Jiwars, Jats, and miscel- 
laneous tribes of the Dera tahsil place the limit at the grand- 
father {dddd). In Kulu and Pl&ch it is said that a gift may 
be made to a daughter in the absence of male lineal descendants. 

Wills are nowhere recognized. 



sialkot-rAyA tahsil. 

Siilkofc— R£ya I give a Separate abstract of the Riwdj-i-dm of the Bay& 
tahsil of the Sidlkot District, not because its customs present 
any special features, but because the tahsil has, so to speak, 
'^ fallen to the ground between two stools." When its Riwdj-i- 
dm was prepared it formed part of the Amritsar District, and 
so was not included in Amin Chand's book on the Sialkot 
Customs. But a few years after the close of the settlement it 
was transferred to Sidlkot, and it has thus been omitted 
from the English volume prepared by Mr. J. A, Grant for the 
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Amritsar District when he revised its settlement. The answers ? u^^*^^y* 

tahsu. 
of each tribe have been recorded separately under the different 

questions ; often the answer was recorded as that of the tribe 

for the whole district^ with a note of any local difference that 

might be stated to exist. But the answers are practically the 

same for all the tribes throughout the district^ and there is 

certainly no difference of any importance. My notes under each 

subject will therefore be very brief. 

Rights of daughters. 

Daughters, or their sons, or husbands, can never take as 
heirs, nor can gifts be made to them, whether in dower or other- 
wise, except with the consent of the agnates. Some of the answers 
undoubtedly say that where a sonless man has taken his 
daughter and son-in-law to live with him, and executed a 
written deed of gift in their favour in the presence of the 
brotherhood, and has given them joint possession with himself, 
they will succeed. It is not clear whether this means merely, 
as was expressly stated in the answers to the general question 
regarding gifts to daughters, that where these have become 
accomplished facts they will not be disturbed, but that they 
must not be made in future, or whether it means to make 
an exception in favour of a resident son-in-law. The latter 
meaning would be inconsistent with the answer, which emphati- 
cally declares that daughters' and sisters' sons and husbands 
cannot be adopted because they are strangers {ghair). It is to be 
noted also that in many of the answers treating these gifts 
as special cases, the consent of the agnates is inserted as a 
condition to their validity. 

Adoption. 

Not only is adoption restricted to agnates, but it is every- 
where distinctly stated that strict regard must be paid to degrees 
of relationship, and that a nearer suitable agnate must be adopted 
in preference to one more remote. It is said that he should 
not be more than 10 years of age, but the only thing essential, 
besides agnate relationship, is that the adoption should take 
place before the assembled brotherhood. 

As to the power of a widow to adopt the answers vary, 
but seeing how jealously adoption even by a male is restricted, 
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Siilkot— Biyi it is not of any great importance whether the widow also is 
allowed to exercise the power or not. 

Oifta. 
A father cannot disinherit a son^ or make an unequal 
distribution of his property. Bat he may pass over a son for 
hud chalani (miscondact)^ and give his share to his son or wife. 
If such a son has no sons or wif e, he cannot be touched. 

The only gifts allowed are small gifts for a charitable or 
religious purposey the limit being fixed at one-tenth of the 
estat^; and even for these some tribes require the assent of the 
agnates, whether the land is ancestral or acquired. 

It is expressly stated that there is no power of gift by will. 

Wherever the power of mortgage and sale is referred to, 
"necessity** is given as the only case in which it can be 
exercised. 

GUJRANWALA. 
Succession of daughters. 

Gajraaw&la. In the Oujfdnwdla tahsil all the tribes say that daughters 

or sisters, or their sons, can never take as heirs. 

In the Wazirabad tahsil the general answer is that 
daughters or sisters, or their sons, cannot inherit if there are 
agnates within four generations, but some say eleven generations. 

The permanent residence of the daughter and her husband 
with her father gives no right of succession, except when the 
father, in the absence of sons, has executed a written deed of 
gift or will in their favour. Some tribes do not allow even 
this. 

In the Hdfizabad tahsil the Khokars profess to follow 
Muhammadan Law. All the other tribes say that daughters 
cannot inherit as long as there are agnates of any degree 
(bat they would inherit if there were an absolute afailure of 
agnates), and that permanent residence in the father's house 
confers no rights at all. 

Adoption. 
In the Gujrdnwdla tahsil all the tribes say that the adop- 
tion must take place before the assembled brotherhood, and 
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that tbo person adopted must be of the same got as the adopter, Gajr»nw41a. 
and one of his near agnatesi a preference being given to a 
brother^s son. 

A widow can only adopt with the written permission of 
her husband, or the consent of the agnates. 

In the Wazirabad tahsil the answer of all the tribes is the 
same on all points. There mast be a public adoption before* the 
brotherhood, and for a lahinat as distinguished from god-lena (and 
this is the only distinction between the two) the boy must not 
be more than five years of age. 

He must also be (1) a brother*s son, or (2) a near agnate, or 
(3) a daughter's son. He must, except in the last case, be of 
* the same got. 

A widow may adopt with the written or verbal (if thoroughly 
well proved) permission of her husband. 

In the Bdfizabad tahsil the only tribes who recognize 
adoption at all are the Arords, Khatris and Bananas, and 
some Hindu Jats. The latter follow the same custom as the 
Hindu Jats of Gujrdnwdla. The former say that the person 
adopted must be of the same gdt as the adopter and a near 
agnate, a preference being given to a brother's son. They do 
not apparently allow the adoption of a daughter's son. 

A widow may adopt only with the permission of her hus- 
band, or the consent of the agnates. 

Gifts and Wills. 

All the tribes say that no gift of ancestral land can be 
made without the consent of the heirs. 

As to acquired land, the first answer is that the owner can 
do what he likes with it, but the answer as to gifts to daughters 
is that, whether in dower or otherwise, only moveable property 
can be given. 

All say distinctly that there is no power of gift by will. 

In the Wazirabad tahsil all the answers are the same as in 
Gujr^nwAla, and there is the same inconsistency about acquired 
immoveable property. The only difference in the answers is 
that whilst in both tahsils it is said that a gift must be in writing, 
in Wazirabad delivery of possession is said to be necessary, 
and in Gujrdnwdla not. 
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Gujrliiwtfft. jn Hafizabad, all tbe answers are the same as in Gnjrdnwdla. 

In all three tahsils the power of gift of moveable property, 
ancestral or acquired^ is unrestricted. 



JHANG. 

Succession of daughters, 
^^^»og' All the Mahammadan tribes say that if a daughter is 

married to a near agnate she succeeds in default of sons, 
otherwise the agnates succeed. 

If a daughter and her husband reside permanently with her 
father, they can only succeed if the father has placed them 
in possession during his lifetime. And if the daughter die 
before her father, her husband has no right of succession. 

The Brahmins and other Hindus say that all agnates 
exclude daughters/ and they do not recognize a resident son- 
in-law. 

Adoption. 

All the tribeSi including even the Brahmins, profess to 
concur in the answer of the Sayads, which is, that a woman can 
never adopt, but that a man may adopt any agnate, or a 
daughter's or a sister's son, or any one who is not a ghair kaum, 
and that the person adopted must be under five years of age. 

Only four instances of alleged adoptions, viz., one among 
Sidls, one among Khatris, and two among Arords, are 
given for the whole district, and the Settlement OflScer 
(Mr. Steedman) has very naturally recorded in the Biwaj-i-dm 
as his own opinion : 

^'I have great doubts about theso entries relating to 
adoption. A few instances there will be which seem to prove 
such a custom, but I feel quite sure that the custom is any- 
thing but common, and that an adopted son should succeed 
to an inheritance and exclude near relations is repagnant to the 
general feelings of the district : all these entries should be 
cautiously acted on.'' 

Gifts and Wills. 
All the tribes follow the Sayads in asserting an unrestricted 
power of gift of all kinds of property, including ancestral 
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land, to any one except a ghair kaum^ But very few instances Jbaof. 
are firiven. 



are given. 



All tribes agree that wills are unknown to custom, but they 
add that in future if any are made they will be governed, 
amongst Muhammadans by the *' Shara, " and amongst Hindis 
by the *' Dharmshfistra.'' 

Pre-emption. 

All say that the right of pre-emption belongs in turn 
(1) to the yahjaddia ; (2) to co-sharers in the property sold; (3) 
to proprietors of adjoining lands ; (4) to the proprietors (a) of 
the taraf, (6) of the village ; (5) to occupancy tenants. 



MONTGOMERY. 

The remarks of Mr. Purser, the Settlement Officer, as to Montgomery, 
the value of the answers of the Riwdj^i'dm on many points have 
been given in Chapter II. They are fully borne out by the 
examination of the Riwdj-i'dm itself. It is clear that the ques- 
tions were, either from want of proper explanation on the 
part of the Settlement Superintendent, or from want of intelli- 
gence on the part of the people, not always fully understood, 
and that answers were often given at random. Thus some 
tribes who stated before the Superintendents that a particular 
generation was the limit at which agnates ceased to exclude 
daughters, stated when the answers were attested before the 
Settlement Officer that there was no limit. Most of the answers 
regarding adoption commence by setting forth at great length 
the conditions under which the power may be exercised, and 
end with the remark that up to the present time there has 
never been an adoption in the tribe. Under these circum* 
stances it would be a waste of time to attempt any very 
elaborate analysis of the answers. The manner in which the 
Biwdj'i-dm has been prepared, by recording at length a 
separate answer for each tribe in each tahsfl, without any 
attempt at grouping, would make the task an unusually difficult 
one. I shall, therefore, content myself with giving the substance 
of the answers for the district as a whole, leaving it to any 
one who requires more detailed information to refer to the 
answer of the particular tribe whose custom may be in dispute, 
and again warning him that wherever the answer asserts a 
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Mo etf omery. ccutoin opposed to generally accepted principles it should be 
received with great caution^ and well authenticated precedents 
shoald be required in support of it. 

Succession of daughters. 
There is a general agreement that unmarried daughters 
are entitled^ in the absence of sons^ to hold their father's estate 
till marriage. 

Married daughters are excluded by ^^ near '^ agnates. Some 
tribes fix the great-grandfather as the limit of the ancestor 
whose male issue exclude daughters. Other tribes say dis- 
tinctly that there is no limits and that any agnate excludes. 

The existence of a khdnadamdd appears to be not 
uncommon, but it is uniyersally admitted that he can only 
succeed under a special gif tj or open installation as heir. And 
it seems doubtful^ in some of the tribes, if he can do even this, 
unless he is also an agnate. 

Adoption. 
Is clearly unknown as a general practice. 

Gifts and Wills. 

The general effect of the answers would appear to be this : 

There is no distinction between ancestral and acquired 
and. 

Gifts cannot be made to daughters or their sons or hus- 
bands without the consent of sons ; but some tribes allow 
" some portion '* to be given them without such consent. 

It is not generally stated distinctly that if there are no sons 
gifts may be made to daughters, but most of the answers would 
seem to imply this. 

They also imply that no gift can be made to a stranger 
{ghair kaum) without the consent of the heirs, and that a 
gift of land even in khairdt, in the presence of sons, requires 
their consent. 

Some tribes allow a father to distribute his estate 
unequally amongst his sons, givin gone a larger share than 
another, but they do not allow him to totally disinherit any 
son. 

Wills are quite unknown. » 
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MUZAFFABGARH. 

A separate record of the answers to the same series o£ Mw»fif»rgarh. 
questions has been prepared for each tahsil. 

Succeanon of Daughters. 

In the Muzafargarh tahsil the Mahammadan Jats, the 
Biluchis, and "Miscellaneous Tribes " say that daughters succeed • 
in the absence of male issue. 

The Sayads say that she only succeeds in such a case if she 
has been married within her own hhdnddn. 

The Hindus, Koreshis and Pathans say that she only suc- 
ceeds if there are no hardbatis. 

A sister ranks with, but after, a daughter. A khanaddmdd, 
as such, has no rights, but the answers indicate that he may 
receive a gift. 

In the Sandwdn tahsil the answer of the Muhammadan 
Jats^ the Biluchis and *' Miscellaneous Tribes " is the same as in 
Muzaffargarh, and the Sayads are recorded as concurring with 
them. 

The Pathans say that the case has never occurred. 

The Hindus and Koreshfs say that a daughter only suc- 
ceeds if there are no kardbatis. 

The answers as to the khdnadamdd and sister are the 
same as in Muzaffargarh for all tribes. 

In the Alipur tahsil all the tribes agree that daughters, 
except under a gift from the father during his lifetime, only 
succeed in the absence of kardbatis. The khdnadamdd, as such, 
has BO rights. 

Adoption : 

Is not recognized by any of the tribes of the Muzaffargarh 
tahsil or in the Sanawan tahsil except by the Hindus, who say 
that the person adopted must be under 15 years of age, that 
he is adopted at a feast, and passes into his new family. They 
say that a widow can adopt, but they say nothing as to the limits 
of selection. In Alipur none of the tribes, not even the 
Hindus, recognize adoption. The Hindus say that gaddU 
nishins may adopt whom they please, but no case of their 
doing so has yet occurred, 

K 1 
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Oift9. 
Moaiugirii. In the Muzafargarh tabsil all the tribes concur in the 

answer of the Jats that, although no gifts have in fact ever 
been made, a man has an unrestricted power to gift all kinds of 
property to any one he pleases as long as he does not injure or 
offend his sons. 

In Sandwdn an absolutely unrestricted power of gift is 
asserted, and instances are giyen of its exercise. 
In Alipur the same. 

Pre-emption. 

In all three tahsils relationship is recognized as giving 
the first right of pre-emption, and after it, vicinage. 

SHAHPUE. 

Bhakimr ^ single record has been, or rather is being, prepared for 

the whole district. The answers have not yet been finally 
attested, but at present they stand as follows :— 

Succession of daughters. 

The general answer is that unmarried daughters, in the 
absence of sons, hold, on a widow's tenure, till marriage- 
married daughters never take as heirs— ^ but the answers gener- 
ally indicate that they may take under a special gift. 

Amongst the Hindds^ the Khokrdu Khatris of Bhera say 
that a married daughter is excluded by the descendants of a 
grandfather (ddda) but excludes those of a great-grandfatlier 
{pet'ddda). Some Bhera Ehatris say that she excludes even an 
uncle and his sons. On the other hand, the Multdnfs and 
Aror&s say that she has no rights at all. 

The answer of the general body of Muhammadan tribes is 
that the resident son-in-law is not recognised. All the tribes 
who do recognize him say that neither he nor his sons acquire 
any right of inheritance ; they can only take under a special gift 
to themselves or to the daughter. 

A sister is merely a more remote daughter. 

Adoption. \ 

The Muhammadans generally do not recognize adoption. 
The Awfins, Khokars, Gondals and B&njh&s profess to recogniirt 
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itj and they saj that the adoption mnst be in writingi Slubpnr. 
otherwise it will not be valid, and that if the adopted eon fail to 
render service to the adopter, or if the adopter become 
displeased with him, the adoption can be cancelled. A man may 
adopt one of his own hhdnddn^ or riihtaddm, or, if this cannot 
be arranged, one of his own haum. No instances are given in 
support of any of the answers. It would seem doubtful if any 
Muhammadan tribe really recognizes adoption. 

Amongst the Hindds, there must be the usual adoption in 
the presence of the brotherhood and the person adopted must be a 
rUhtcLdar, in which term daughters* and sisters* sons are 
included, and a more remote cannot be adopted in preference 
to a nearer relative. 

A widow can only adopt with the written permission of 
her husband or of the agnates. 

Gifts and WilU. 

Actual delivery of possession, or mutation of names, is 
necessary to the validity of a gift, even in the case of gifts to 
minors, except amongst the Hindds, who say that in this case 
it is unnecessary. AH agree that in the case of a gift by a 
husband to a wife, a declaration in the presence of trustworthy 
witnesses is sufficient. 

Immoveable property cannot be given in charity {khairai), 
except according to the Hindus who allow a reasonable gift 
(todjali hissa) according to the donor's circumstances (AainyaO* 

It is not the practice to give land in dower, and if the 
agnates object only a moderate gift can be made. Some tribes 
put the limit at the daughter's share by Muhammadan Law. 

As to other gifts no distinction is made between ancestral 
and acquired immoveable property. The Aw&ns say that if 
there are sons or sons' sons, immoveable property cannot be 
gif tied without their consent, but in default of them it may be 
gifted to any heir {wdris) or to daughters or sisters, or their 
sons, or to a son-in-law. An unequal distribution amongst 
sons cannot be made. 

The Gondals, Binjh^s and Khokars say that such gifts 
cannot be made without the consent of near agnates {wdritdn 
naudiki). 
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Sbahpar. Other Mnbammadans say that gifts cannot be made to 

daughter's or sister's sons^ or a son-in-law without the consent of 
the heirSj but they may be made^ without consent, to daughters 
or sisters up to their shares by Muhammadan LaWj eyen 
when there are sons or grandsons. And a father may give a 
son something more than his share, but cannot entirely dis- 
inherit him. 

The Hindds answer generally as the Awdns, but say that 
a father may give a son something mora than his share, but 
cannot entirely disinherit him. If there are no sons, the rule 
for gifts is the same as for adoption. 

The Ehokars do not recognize wills. The others, both 
Muhammadans and Hindis, profess to recognize them, but say 
that the custom is not general. 

A number of individuals have recorded their own ideas 
on the subject. A case is cited in which the Chief Court, by a 
decision, dated 16th January 1891, set aside a will in favonp 
of a sister's son with regard to immoveable property, but 
upheld it with regard to moveable property. 
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